











REPORTS 


OF 





CASES ARGUED AND DETERMINED | 


AT 


JANUARY TERM, 1839. 





. ROCHELLE US. HARRISON. 


1. A husband can only be charged by the contract or admission 
of his wife, in consequence of some authority actually given, 
or necessarily implied, from the circumstances under which 
she acts. 


2. But the circumstances under which plaintiff’s property went 
into possession of the intestate of a defendant administratrix, 
may be shewn, in detinue, by proving a request from defen- 
dant to plaintiff to that effect, in the life time of her husband. 





3. A contract for the sale of negroes, which is executory, and 
which is intended to defraud creditors, does not pass the title : 
and an action brought on the contract, by the vendee against 
the vendor, for the slaves, cannot be maintained. 


4. The act to prevent frauds and perjuries, (Aik. Dig. 207,) avoids i. 
all gifts or conveyances in fraud of the rights of creditors— 
only, however, in favor of creditors and purchasers. . 


5. A deed is not necessary in a conveyance of personal estate ; 
a delivery passes title, as effectually as the most solemn instru- 
ment. ' 





6. And such a delivery of a personal chattel, in derogation of 
the rights of creditors, is within the inhibition of the statute. 
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7. What the law will not accord by suit, cannot be attained by 
fraud or force : 


8. Therefore, whenever the title to property has once passed by 
an executed contract, it cannot be re-vested by re-caption, or 


any other mode of acquiring possession. 


9. (In Massachusetts, a distinction is made between actual con- 
- veyances, ayd contracts sought to be enforced: the latter may 
be avoided—the former are binding.) 


10. (But in New York and Ohio, conveyances void by statute, 
as against creditors and purchasers, are binding between the 


parties. ) 

Error to Lowndes Circuit court. 

Detinue for slaves, tried by Pickens, J. 

An action of detinue, was instituted by Harrison, 
against Elizabeth B. and James Rochelle, for the recove- 
ry of two negro slaves. The defendants pleaded the ge- 
neral issue; and at the triul, a verdict was returned in 
favor of the plaintiff, Against Elizabeth B., and in favor 
of the other defendant; on which judgment was ren- 
dered. 

The plaintiff claimed title to the slaves, by shewing a 
written agreement between himself and one George Ro- 
chelle, the husband of the defendant, Elizabeth, executed 
in April, eighteen hundred and thirty-two, by which 
Rochelle admitted that Harrison was seized and pos- 
sessed of the slaves sued for, with others, and hired the 
same of him until the first day of January, eighteen hun- 
- @red and thirty-three. By another writing, dated in 
December, eighteen hundred and thirty-three, signed by 
the said Rochelle, it appeared that he then again hired 
the same slaves; but no time of hiring was therein speci- 


fied. 
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. The plaintiff proved by one Neal,: that he-was em- 
ployed:as his overseer; and put on the. plantation where 
Rochelle lived, in January, eighteen hundred and thirty- 
five; and that all the slaves-on the plantation were put 
under -his charge. That the’ slaves sued for, Were too 
small to work in the field, and they remained in. the 
house, waiting on Rochelle’s family. In January, eighteen 
hundred and thirty-six. Rechelle removed to Lowndes: 
borough, where he died in that year. Previous ‘to the 
reroval of the family of Rochelle, the defendant. Eliza- 
beth, requested the witness.to speak’ to Harrison, and re- 
quest. him to allow her to take the slaves sued for, with 
them, to wait on the family; and Harrison said to wit- 
ness that she might do so, as they were too sinall to work 
in the field. “Aigo 

The defendants objected to the admission of the de- 
clarations, either of Mrs. Rochelle or of Harrison, as form- 
ing no part of the res geste—but the court admitted the 
eVidence. ; 

After proof of the value of the slaves, and a demand 6f 
them, and refusal to deliver, the plaintiff closed his eévi- 
dence. . : 

The defendants then gave in evidence, that all the 
“slaves mentioned in the agreeiment for the hiring, had 
- once belonged to George Rochelle; and offered evidence 
conducing to show, that if any. sale was ever made.by 
him to Harrison of the slaves in question, it was with 
an intent ‘to defratid creditors of said Rochelle; and 
-Woved the court: to instruct the jury, that if the sale was 
Miade with such intent, Harrison, not having possession 
of the slaves, could not recover under such fraudulent sale 
RP. AD 
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and purchase. This charge was refused, and the jury 
were instructed, that even if such sale was fraudulent 
as to creditors, yet the plaintiff could recover against the 
defendant; she being the administratrix of said Rochelle, 
but being neither creditor nor purchaser. 

The adinission of the evidence, the refusal to charge 
as requested, and the charge as given, were excepted to, 
and a bill of exceptions signed. A writ of error was 
sued out, and the judgment sought to be reversed, on the 
supposed errors stated in the exceptions. 


Williams, for plaintiff in error. 


Williams, for plaintiff in error, to show that the ad- 
missions of defendant ought not to have been received, 
cited 2 Nott & McCord, 374; 7 Term Rep. 112; 3 Mun- 
ford’s R. 29; Wharton’s Dig. 249; 5 Conn. Rep. 93; 2 
Starkie on Ev. 400, top and bottom; 6 East. R. 192; 1 
Term R.69; 1 Burr. 635; 2 Ch. Cases, 69; Bull. N. P. 
286. 

To support the other points—12 Wheat. 567; 8 Cranch. 
72; 11 Wheat. 209. 353% 

To shew that the plaintiff was not entitled to recover 
on the ground of the fraudulent intention towards cre- 
ditors, he cited—4 Peters’ R. 184; Case from Hill’s So. 
Ca. Rep. Gaston, adm’r vs. Ballard ; 3 Cranch, 307, 242; 
5 Cranch, 363; Aik. Dig. 207. 


GOLDTHWAITE, J.—It is insisted, that the evidence 
admitted by the Circuit court, of the request made of 
Harrison by Mrs. Rochelle, and his answer ought to have 
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been excluded, as the admission of a feme covert is not 
evidence to charge the husband or'his estate, unless made 
at a time when acting under his authority as an agent. 
The rule is unquestionable, ‘that the husband can only 
be charged by the wife, in consequence of some authority 
actually given, or necessarily implied, from the circum- 
stances under which she acts—(Hawkins vs. Hatten, 2 
Nott & McCord, 374: Denn vs. White et ux. 7 Term. R. 
112; Sheppard vs. Starke and wife, 3 Munf. 29; Aveson. 
vs. Ld. Kinnaird, 6 East, 192.) 

But the application of this rule to the present case is 
not perceived. The attempt is not made by this action, 
to charge the husband or his estate, in consequence of 
any admission by the wife. The question at issue was 
One relating to the title tothe slaves. No title whatever 
in the husband had been disclosed when this evidence 
was offered and excepted to; but, on the contrary, a writ- 
ten contract made with the husband for the hire of the 
slaves in eighteen hundred and thirty-two and eighteen 
hundred and thirty-three, was in evidence. The plain- 
tiff might have deemed it important, as it was certainly 
competent for him, to shew, in what manner the slaves 
were permitted.to depart from the plantation occupied 
by his overseer in eighteen hundred and thirty-five; and 
for this purpose it was proper for him to shew a request 
made of him by Mrs. Rochelle, which he complied with. 
If the action had been instituted against Rochelle in his 
life-time, such evidence would have been admissible, not 
as evidence of title, but as shewing the quo animo under 
which he parted with the possession, or as a reason why 
possession was not then taken. It was, in fact, nothing 
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more.than an explanation of the circumstances connec- 
ted with the removal of the slaves. : 

The question arising out of the exception to the in- - 
structions given: to the jury, is one of more importance, 
if not of more intrinsic difficulty. The evidence: subse- 
quently introduced, was probably of a character calcula- 
ted to shew that Rochelle, in his life-time, had sold the 
slaves to Harrison, under circumstances calculated and 
intended to defraud the creditors of Rochelle. It was ev- 
idently an ez'ecuted contract, if we are to judge from the 
evidence stated in the bill of exceptions, and was not ex- 
ecutory, or dependent on some act to be subsequently per- 
formed by either party. Possession was actually deli- 
vered; or, if not, Rochelle was estopped from denying 

' that fact, as he acknowledges a hiring from Harrison, in 
eighteen hundred and thirty-two, under his hand and 
seal. If the contract between Harrison and Rochelle 
was merely executory, and not’ executed, no title to the 
slaves would have passed by it, and the action could not 
have been maintained. Itis possible that a mere execu- 

“tory contract, tainted with fraud, would not be enforced 

‘by a court of justice; but it is unnecéssary now to decide 
this question, it not being presented in-this cause. Con- 
sidering the sale as an executed contract, it is directly 
‘within the terms of the second séction of the act. to pre- 
vent frauds and perjuries—-which avoids every gift, grant, 
or conveyance of lands, tenements. and hereditaments, 
goods dr chattels, made to delay, hinder or defraud cre- 
-ditors or purchasers; but avoids it only in favor of credi-. 
tors and purchasers—(Aik. Dig. 207:) It is not necessa- 
ry to a conveyance of.the title-of personal estate, that it 
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should be by deed; a mere: delivery. is as effectual . for ) 


the purpdse of-passing the title, as if the property. was 
conveyed with all the formalities usually attending the 
transefer of the title-to real estate; and is equally within 
. thé intention and meaning of the statute. 

The argument of the plaintiff in error, assumes, that 


when the fraudulent seller or donor, by any means reco- © 


vers the possession of the property fraudulently conveyed, 


and his purchaser or donee is compelled to resort to an © 


action to re-gain the property, he ought not to be aided; 
because he is then seeking to enforce a contract void in 


law, or as against public policy. Let this position be 


examined, and see the consequences to which it must 
lead. By the covinous arrangement, the creditor or pur- 
chaser is first defeated in his rights—then the seller or 
donor, by fraud or force, obtains possession of the proper- 
ty, which it is-admitted he cannot re-gain by suit. If the 
fraudulent purchaser or donee is without redress—if his 
possession is violated by the seller or donor,—there is a di- 
rect temptation held out to obtain the possession, by the 
most violent and iniquitous means. If no’ suit could be 


maintained according to the title, as settled by the parties - 


themselves, it would indeed resolve the rights of parties 
into mere questions of fraud or force; and anarchy: and 
bloodshed must be the inevitable consequences of estab- 
lishing such rules. It may be asserted, asa _ principle 
which scarce admits of exception, that what the law 
“will not accord by suit, cannot be attained by fraud or 
force. Whenever the title to property. has once passed 
by an executed contract, it can not be re-vested by re- 
caption; or by any other mode of acquiring the posses-. 
sion. : 





# 
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It has been supposed that the case of the Executors of 
Gaston vs. Ballard (1 Hill, 406,) sustains the position as- 
sumed for the plaintiff in error. The facts of that case 
were as follow: Ballard was liable as security for a 
large amount, and in order to prevent certain slaves from 
being seized and sold to pay the debt for which he was 
liable, placed them in the hands of Gaston to keep for 
him. Gaston was to pay some of Ballard’s debts, as a 
hire for the slaves, which were delivered to Gaston in 
eighteen hundred and twenty-one, and remained in his 
possession until eighteen hundred and thirty; when some 
of them run away, and came to the possession of Bal- 
lard, who immediately sold them to his son for a fair 
and valuable consideration. Gaston’s executors sued 
Ballard, junior, and the court held that they were not 
entitled to recover. 

It will be perceived, that in this case, there was no 
sale or gift of the slaves to Gaston ;—the title was never 
in any manner conveyed to him, and remained in Bal- 
lard during the whole time, and he could have sued for 
and recovered the slaves, if the facts of the case are truly 
stated. 

In the case of Phelps vs. Decker, (10 Mass. R. 274) it 
was held as the doctrine of the common law, that deeds 
of conveyance, or other deeds, made contrary to the pro- 
visions of a general statute, or for an unlawful consider- 
ation, or to carry into effect a contract unlawful, in itself, 
or in consequence of any prohibitory statute,—are void 
ab initio, and may be avoided by plea; or on the general 
issue, non est factum, the illegality may be given in evi- 
dence. But in a later case, the doctrine was qualified, 
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and the court took the distinction between bonds and 
contracts sought to be enforced, and actual conveyances 
of lands or other property. The former might be avoid- 
ed: the latter were treated as actual transfers, and go- 
verned by the same rule as the payment of money, or the 
delivery of a personal chattel—({nhabitants of Worcester 
vs. Eaton, 11 Mass. R. 375.) , 

In New York and Ohio, it has been held that convey- 
ances, void by the statute, as against creditors and pur- 
chasers, were binding between the parties, and could not 
be avoided—(Anderson vs. Roberts, 18 Johns. R. 515; 
Burgett vs. Burgett, 1 Ohio R. 219.) 

Our opinion is in accordance with these cases, and the 
judgment of the Circuit court is affirined. 
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CURRY US. ‘THE BANK: OF MOBILE. 


-h.. The office of a demurrer to evidence, is to writhdraw from the 

jury, the consideration of the facts offered in evidence, to-main- 

- tain'the issue, which the jury were empanneled to try, and to" 

refer them tothe court. It_is, in effect, the substitution of the 
court for the jury. was 


2. The statute authorising summary proceedings by the banks, 
in collecting claims due them, requires the court to empannel 
a! jury to try the i mee, wheie the claim is contested. 


3. “Where the name of. one of the adiineion of a note is similar to’ 
that of the maker, a presumption that the same person is both 
maker and endorser isnot so violent, as to amount to.prima 

facie evidence of the’ fact. If they. were the signatures: of 
the same,person, the fact might be easily proved. 


4 It seems, that where the protest of a note states, that payment 

of the-note was demanded at the proper time and at the proper 
‘place, and that it was ‘protested for rion-payment—it is suffi- 
"cient, without stating from whom payment was demanded, or 
7 what reply was given to the demand made. 


' §. Where the protest states, “that the endorsers have had due 
‘. ‘notice of the demand. atid non-payment, and protest of said 
note, by notice in writing, directed by me as follows: To the 

endorsers,” and left at their offices :—it is sufficient; and an 

objection that the place where the notice-was'left,-is not de- . 
scribed, and that’ the notary,decides that the place is the office 
of the endorser, will not be sustained. 


| 6. Notice of the. dishonor of a note may be given « on the same 
day the protest is made, and must be given on the next day, 
or placed i in the post office, to be sent by the next mail. 


7..Where a notice is sent by mail to a distant post ‘office, the’ 
place to which the letter containing the notice is directed, 
must be stated in the certificate of the notary. 


8. But where the parties live in the same town, and a notice’ is 


























THE SUPREME COURT OF ALABAMA. 361 





Curry vs. the Bank of Mobile. 





left at the place of business of the endorser,—it is sufficient to 
describesit as the office of the person so notitied. 


9. The certificate of the notice by the notary, is prima facie ev- 
idence only of the fact recited; and if left at the wrong place, 
the fact may be controverted. 


10. The holder of a note or bill of exchange cannot be permit- 
ted by any act of his, to prejudice the right of any party to 
the instrument, to whom he looks for payment. 


11. The deliberate cancellation by the holder, of an endors..ment 
on a note, discharges the liability of such endorser to the hol- 
der, and so operating, it will also discharge from liability to 
the holder, the subsequent endorser. 


12. Thus—the holder of a note or bill of exchange, seeking to 
effect a recovery on such note against an endorser, cannot pre- 
judicethe right of such endorser, by striking out the name of 
a previous endorser, who would be liable to the last. 


13. Though, i¢ seems, the situation of the endorser, whcse name 
is stricken out, might be explained—as, that he was an accom- 
modation endorser, and not responsible to his immediate en- 
dorsee, in any event. 


14. In cases where bank debtors are proceeded against summarily 

by notice, the judgment, whether by default or otherwise, must 

» shew affirmatively every fact necessary to give the court juris- 

diction ; and in judgments by default, the liability of the de- 
fendant for the debt must be also shewn. 


15. But where an issue is made up, the verdict ascertains the de- 
fendant’s liability, as in other cases. , 


16. A notice in writing, which so far identifies the debt for which 
judgment will be moved, as to afford reasonable certainty, is 
sufficient. 


17. A corporation can do an act in pais, by an attorney in fact ; 
and so, an attorney, acting on behalf of a bank, may give the 
notice to a bank debtor, required by statute, previous to a mo- 
tion for judginent. 





8 P. A6 
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18. And such notice need not be under the seal of the corpora- 
tion. . 


19. The ancient rule applied to corporations existing by the com- 
mon law, that they cou'd only act by their common seal, has 
no application to corporations created by statute. ' 





Error to the Circuit court of Mobile. 

Bank notice, tried before Pickens, J. 

The following was the notice served on defendant: 

“The State.of Alabamna, Mobile county. 
“To James Curry: 

‘“ Whereas you are indebted to the President, Directors 
& Company of the Bank of Mobile, by a promissory note, 
and asthe endorser, by the name and description of 
James Curry & Co., of the said note, a copy of which 
here follows, to wit: 

“8450. Mobile, 10 May, 1837. 

“Sixty days after date, I promise to pay Mr. A. H. 
Gazzam, or order, four hundred and fifty dollars, for 
value received, negotiable and payable at the Bank of 
Mobile. S. Routston.’” 

“And whereas, the said note became due and payable 
onthe 12th day of July, 1537, and the sum of money 
therein specified has not been paid according to the tenor 
and effect thereof; by reason whereof, said note was duly 
protested for non payment. 

“Now, therefore, you will take notice, that the said 
corporation, by their attorneys, will move for judgment 
against you, for the sum of money specified in said note, 
together with the interest thereon, and the award of ex- 
ecution thereon, at the present term of the Circuit court, 
now in session in the said county of Mobile, and on the 
- . ninth Wednesday of said term. . 
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“The sheriff of Mobile county will execute this notice. 
Issued 18 December, 1537. 

GayLe & Vanpecrarr, Bank Attorneys.” 
: The notice was returned duly executed. 

“TT, William R. Hallet, President of the Bank of Mobile, 
do hereby certify, that the note, a copy of which is in- 
serted in the foregoing notice, is how, and was at the 
time the same Was prolested for non-payment, really and 
bona fide the property of the said bank. 

“Given under my hand, this 25th day of December, 
1837. Witiiam R. Harrer, Pres’t.” 

“And now, at this day, to wit, at a Circuit court be- 
gun and held, in and for the county of Mobile, at the 
court house thereof, on tlhe second Monday after the fourth 
Moaday of October, 1837 —vun Saturday, the 13th day of 
January, 1837, being a day of said term, the following 





judgment was rendered in this cause, to wit: 
“Bank of Mobile vs. James Curry.—Debt. 

“This day came the parties, by their attorneys, and 
the defendant, by his attorney, deniurs to the evidence 
in this cause, Which detmourrer being fully heard, it is 
considered by the court, that the said demurrer is not 
sufficient to bar or preclude the plaintiffs action, and that 
the law is for the plaintiffs; It is therefore considered 
by the court, that the plaintiffs recover of the defendant, 
the sum of 470 dollars damages, due by the promissory 
note in the plaintiffs notice mentioned, together with 
their costs, by them about their said motion in this be- 
half expended. 

The demurrer was as follows: 

‘The plaintiffs moved the court for judgment in this 
cause, and produced to the court a note, as follows: 
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“ $450. | Mobile, 10 May, 1837. 
“Sixty days after date, I promise to pay Mr. A. H.. 
Gazzam, or order, four hundred and fifty dollars, for va- 
lue received, negotiable and payable at the Bank of Mo- 
bile. S. Rovutston.” 
Upon the back of said note, were the following en- 
dorsements : 
“A. H. Gazzam. 
“S. Rovistron. 





“James Curry & Co. 
“S. Routston.” 

The plaintiff also produced a protest, which is as fol- 
lows: 

“The State of Alabama, City and County of Mobile. 

“By this public instrument of protest, be it known— 
that on this twelfth day of July, in the year of our Lord, 
one thousand eight hundred and thirty-seven, at the re- 
quest of the Bank of Mobile, I, Charles A: Marston, nota- 
ry public, in and for the city and county of Mobile, in 
the State of Alabama, duly commissioned and qualified 
by lawful authority, did produce and present the original 
note, (a true copy of which is below written,) at the 
Bank of Mobile, and demanded payment thereof, accor: 
ding to the tenor and effect of said note, and received for 
reply from ——. 

“ Whereupon, I, the said notary, at the request afore- 
said, did make protest, and by these presents do solemnly 
protest, as well against the drawer thereof, as against 
all others, whom it doth or may concern, for all ex- 
change, re-exchange, costs, damages, charges, interest or 
expences suffered, or to be suffered, for want of payment 
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of the said note, being in words and figures, as follow, 
to-wit: 
« $450. Mobile, 10 May, 1837. . 

“Sixty days after date,I promise to pay Mr. A. H. 
Gazzam, or order, four hundred and fifty dollars, for va- 
lue received, negotiable and payable at the Bank of Mo- 
bile. S. Roviston.” 

Endorsed on the back — 

“A. H. Gazzam. 

“S. Rovitstron. 
“James Curry & Co. 
“S. Rovutston. 

“And be it further known, that I, Charles A. Marston, 
notary aforesaid, do further certify, that the endorsers 
have had due notice of the demand and non-payment, 
and protest of said note, by notice in writing, directed 
by me as follows: ‘To the endorsers—and left at their 
offices.’ ‘Thus done and protested at Mobile, on the day 
and year first above written. 

“In testimony whereof, I] have hereunto set my hand, 
and affixed my notarial seal, at Mobile, on the 12th day 
of July, in the year of our Lord, one thousand eight hun- 
dred and thirty-seven. Cuarves A. Marston, 

Notary Public.” 
[Notarial Seal.] 
* Upon the above proof, the plaintiffs moved the court 
for judgment, and produced the notice, with the certifi- 
cate of the President of the Bank, endorsed thereon: 
whereupon the defendant objected to the rendition of 
the judgment, and stated to the court, that he would de- 
mur to the evidence: whereupon the plaintiffs, notwith- 
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standing the objection of defendant, (who denied the 
right of the plaintiffs to do so,) did strike out the name 
of S. Roulston, on the back of said note, so as to make 
the endorsement of said note read thus: 

A. H. Gazzam. 

S. Sesten 

James Curry & Co. 

S. Rovutston. 

And then submitted the said note, with the erasure of 
~ said endorsement. 

And thereupon the said defendant prays judgment in 
his favor in said-cause, on the proof presented to the court, 
because he says that the same is not sufficient in law to 
‘authorise the rendering of judgment against him, and 
that the defendant is not bound by the law of the land 
to answer the same: and this he is ready to verify— 
wherefore he prays judgment. 

And thereupon, the said plaintiffs do aver and main- 
tain, that the said evidence is suflicieut in law to entitle 
them to judgment in this behalf, and they do therefore 
join in said demurrer, and pray that the court may ren- 
. der judgment for the plaintiffs in this behalf. 

-The plaintiffs joined in demurrer. 


Gayle, for plaintiffs in error, 
Stewart, contra. 


ORMOND, J.—The questions of law which are made 
in this case, arise on a judgment obtained by the the de- 
fendant in error, against the plaintiffs in error, on motion 
upon what is called in the record, a demurrer to the evi- 
dence. | ' 
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The errors assigned are— 

1. That the notice is not such as is required by law, 
being by the attorney at law of the bank, and not under 
the corporate seal. 

2. The court erred in overruling the demurrer to the 
evidence. . | 

'The last assignment of error will be first considered. 

It is impossible to consider the demurrer in this case, 
a demurrer to evidence. The office of a demurrer to ev- 
idence, is to withdraw from the-jury the consideration of 
the facts offered in evidence, to maintain the issue which 
the jury were empanneled to try, and to refer them to 
the court. It is, in elfect, the substitution of the court - 
for the jury. 

The statute under which this proceeding is had, re- 
quires the court, if the claim is contested, to empannel a 
jury to try the issue between the parties. But in this 
case, it does not appear from the record, that any issue 
was tendered, or that a jury was empanneled. There 
could not, therefore, be a demurrer to the evidence. 

As, however, the act upon which this proceeding was 
had, authorised the court to render judgment without the 
intervention of a jury, Wwe may consider the statemént 
of facts which appears in the record, as an agreement of 
record of the facts u_on which the judgment of the court 
was pronounced, and thus give effect to what appears to 
have been the intention of the parties, by what is called 
in the record, a demurrer to evidence. 

The facts thus set out, are the note on which the mo- 
tion is founded, with the endorsements thereon, and the 
protest of the notary for the non-payment of the note. 
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The record then proceeds to state, that “upon the above 
proof, the plaintiff moved the court for judgment, and 
produced the notice, with the certificate of the president 
of the bank endorsed thereon.” It further appears, that 
the court permitted the plaintiffs below to strike out the 
endorsement of S. Roufston, it being the second endorse- 
ment, and preceding that of the defendant below, though 
objected to by him. 

The sufficiency of this evidence to maintain the ac- 
tion, and also the right of the plaintiffs below to strike 
out an endorsement previous to that of the plaintiffs in 
error, Will now be considered. 

The note on which the motion is founded, is made by 
S. Roulston, and is payable to the order of A. H. Gazzam. 
It appears to have been endorsed by A. H. Gazzam, S. 
Roulston, James Curry ¢ Co. and S. Roulston. 

It is insisted by the plaintiffs’ counsel, that S. Roulston, 
the endorser, is the same person as S. Roulston, the maker; 
that therefore, the note, after having been put in circu- 
lation by the endorsement of Gazzam, must have become 
the property of Roulston, the maker; which he contends 
was in law an extinguishment, and that the note could 
not afterwards be put in circulation. 

The only evidence that this assumption is correct, is 
the similarity of the two names, and we do not think 
this of itself sufficient. It might certainly lead to a sus- 
Picion, that the two names indicated the same person, 
but it does not, in our opinion, amount to such a violent 
presumption, as to be prima facie evidence of the fact. 
It is also open to the objection, that it is not the best evi- 
dence in the power of the party to adduce. If they be 
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in fact, the signature of the same person, nothing could 
have been easier than to have proved it beyond doubt; 
whereas, in the aspect in which the question is now pre- 
sented, the only evidence of their being the signature of 
the same person, is, that the two names are spelled alike. 
Such remote analogies are too un@ertain to be the foun- 
dation of a judgment, especially in a case where better 
evidence could have been had. 

The objection, therefore, that the note was extinguish- 
ed, by becoming the property of the maker, and that it 
could not again be put in circulation, does not arise in 
this case; and for that reason we refrain from expressing. 
any opinion on that question, as also because We are in 
formed that this point will directly arise in other cases 
now pending. 

It is also contended by the plaintiffs’ counsel, that the 
protest does not state from whom payment was deman- 
ded, nor what was the reply to the demand made; and 
that for that reason, it is insufficient. The protest states, 
that payment of the note was demanded at the proper 
time and at the proper place, and that it was protested 
for non-payment, which could not have been done, if the 
payment had not been refused, or neglected to be made. 

It is atso insisted, that the certificate of the notary, that. . 
he had given notice to the other parties to the note, is in- 
sufficient. The certificate is in these words: “I, Charles 
A. Marston, notary as aforesaid, do further certify, that 
the endorsers have had due notice of the demand and 
non-payment, and protest of said note, by notice in wri- 
ting, directed by me as follows: ‘ To the endorsers—and 
left at their offices.’” It is supposed, that the notice be- 
& P. 47 
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ing given on the day the note was protested, was 
given too soon; but it is weil settled, that notice of the 
dishonor of a note may be given on the same day the 

_protest is made, and must be given on the next day, or 

placed in the post office, to be sent by the next mail, in 
~ the ordinary course of business. 
The language used by the notary, in setting forth that 

-he had given notice to the endorsers, has also been ob- 

jected to; but we do not think it obnoxious to the criti- 
cism which has been made-on it. He says that he gave 
notice in writing, of the demand, non-payment and pro- 
test, to the endorsers, “ and left at their offices.” It is ob- 
jected, that he should have described the place where the 
notices were left, without undertaking to decide whether 
the place was the office of the person so notified or not. 
If the notice had been sent by mail to a distant post 
office, it would certainly have been necessary for the no- 
tary tohave stated the place to which the letter, contain- 
ing the notice, was directed. But where, as in this case, 
the parties living in the same town, a notice is left at 
the place of business of the individual, it is sufficient to 
describe it as the office of the person so notified. 

_ The certificate of the notice which the notary is au- 
thorised to make, was designed by the statute to be pri- 
ma facie evidence only of the fact recited; and if the 
notary leave the notice at the wrong place, the fact may 
be controverted, notwithstanding he may have certified 
that it was properly left. There is, therefore, no objec- 
tion to the protest. 

The court below permitted the defendant ‘in error to 
strike out the name of the second endorser, (S. Roulston,) 
though objected to by the plaintiff in error. 
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In this, the court erred. The holder of a note or bill 
of exchange, cannot be permitted by any act of his, to 
prejudice the right of any party to the instrument, to 
whom he looks for payment. If a recovery could be had 
on this note, against the plaintiff in error, as endorser, 
he would have aright of action against his immediate 
endorser; and it is very clear, that the holder cannot 
impair or abridge this right. The holder has property 
in the note, and dominion over it, and may release any 
or all the parties to it; but he cannot be allowed to ex- 
ercise this privilege, to the prejudice of another’s right. 
The same rule which obtains in favor of a surety, when 
the creditor, by arrangement with the principal debtor, 
without the consent of the surety, prolongs the time of 
payment, or changes the nature of the contract, applies 
to the discharge of a prior endorser. The deliberate 
cancellation, by the holder of the endorsement, must dis- 
charge the liability of such endorser to the holder, and 
so operating, it will also discharge from liabilty to the 
holder, the subsequent endorser. 

These principles are fully maintained in the following 
cases—(Brown vs. Williams, 4 Wendell’s R. 360; James 
Lynch vs. Reynolds, 16 Johns. R. 41; Sargent vs. Apple- 
ton, 6 Mass. R. 88; English vs. Dailey, 3 Espinassie’s R. 
49.) 

It may be, that the endorsement of S. Roulston is open 
to explanation. He may be an accommodation endorser 
for the plaintiff in error, and not responsible to him in 
any event; or, the name of S. Roulston may be on the 
paper, not strictly as endorser, but to indicate to the 

bank discounting the paper, his ownership of the note. 
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But nothing of that kind appears in the record, and we 
must judge of the legal effect of the endorsement, from 
the predicament of the record, as presented to us. These 
remarks are made, to prevent any conclusion from being 
drawn, which the opinion is not intended to warrant. 

The record further states, that the plaintiff in error 
“ produced the notice, with the certificate of the president 
of the bank endorsed thereon;”’ whereupon the defen- 
dant, by his counsel, objected, &c. The notice and cer- 
tificate here recited to have been producéd, must, we 
think, be taken to refer to the notice and certificate, 
which are sent up with the transcript, and, by reference 
to them, we find them to be sufficient. 

In the case of Bates vs. the Planters’ and Merchants’ 
Bank, (page 99,) to which we have been referred, there 
was no recital in the judgment, that either the certificate 
or notice were produced to the court; and we there held, 
that we could not infer that the notice and certificate 
sent up with the transcript, were those on which the 
court acted, as it did not appear that any notice or certi- 
ficaté had been produced to the court, or any action of 
the court had uponthem. But we held, that appearing 
and contesting the claim, was evidence of notice. 

In cases of this summary character, the judgment, 
whether by default or otherwise, must shew affirmative- 
ly every fact necessary to give the court the summary 
jurisdiction. In judgments by default, the liability of 
the defendant for the debt, must also be shewn.. Where 
an issue is made up, the verdict will ascertain the defen- 
dant’s liability, as in other cases, in suits brought in the 
ordinary mode; and it is unnecessary to encumber the 





























THE SUPREME COURT OF ALABAMA. 


Curry vs. the Bank of Mobile. 








record either with the proof or fact of notice, or of those 
facts which constitute the liability for the debt. Should 
either party desire to reserve the legal sufficiency of the 
facts, it can be done by bill of éxceptions, or by demurrer 
to the evidence. As to the terms of the notice required | 
by the statutes in these summary proceedings, the law 
was correctly laid down by the court in the case of Lyon 
vs. the State Bank, (1 Stewart, 466.) “A notice in wri- 
ting, which so far identifies the debt for which judgment 
will be moved, as to afford reasonable certainty, is deem- 
ed sufficient.” | 

We are induced to give this as the result of all the 
adjudged cases, on the statutes authorising these summa- 
ry proceedings, from the great number of suits instituted 
in this mode since the increase of the banking capital of 
the State, and the uncertainty which seems to prevail on 
the subject. 

The first assignment of error is not sustained. The 
objection to the notice is understood to be rested by coun. 
sel, on the terms of the charter of the bank; the sub- 
stance of which, so far as it relates to this question, is, 
that the corporation may recover their debts in this sum- 
mary mode, by giving ten days notice, &c. 

It is contended, that as the charter of the bank requires 
the corporation to give notice, it cannot be done by 
the attorney at law of the corporation. It cannot be 
doubted, that a corporation can do an act in pais, by an 
attorney in fact; and we can see no reason why the no- 
tice, which is but the commencement of a suit in this 
summary mode, should not be given by the attorney at 
law of the corporation, acting for, and on behalf of the 
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corporation. A corporation can appear in court, by its 
attorney ; and it would be passing strange, if the attur- 
ney had not power to take the first step in the cause. 

In the case of Osborne vs. the United States Bank, (9 
Wheaton, 738,) it was held, that the authority of the at- 
torney to appear in court, need not be under the corporate 
seal; andin the case of the Bank at Montgomery vs. 
Harrison, (2 Porter, 540,) that the notice required by the 
charter of the bank to obtain a judgment by. motion, did 
not require the corporate seal to give it authenticity. 

The ancient rule applied to corporations existing by 
the common law, that they could only act through their 
common seal, has no application when applied to corpo- 
rations created by statute. ‘The very frame of our bank- 
ing institutions supposes that their acts-will be done by 
agents, and it would be intolerable, if not impossible, to 
require their authentication by the seal of the corpora- 
tion. : 

For the error of the court below, in permitting the de- 
fendant in error to strike out the name of 8. Roulston, 
(who appears on the record, as second endorser of the 
note,) without explanation, or any sufficient reason being 
given therefor,—the judgment is reversed, and the cause 
remanded, for further proceedings in the court below. 
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LISTER US. VIVIAN et al. 


1. The records of a court of limited jurisdiction, should discover 
every fact essential to the validity of its sentences,—therefore, 


2. To enable the Supreme court to review a case under the act 
of eighteen hundred and thirty-three, (Aik. Dig. 253,) where 
commissioners had been appointed, by a judge of the Circuit 
court, to settle the estate of a decedent, the judge of the Or- 
phan’s court being interested,—the commission issued: by the 
judge of the Circuit court should appear of record. 


3. Its existence and legality cannot be supplied by intendment, 
or by a recital in the minutes of the clerk of the County court, 
or the report of the commissioners. 


4. And the report of two of the commissioners, is not a decree 
revisable in error, and an execution issued on such a report of 
commissioners, may be quashed on motion. 


Error to the County court of Washington. 

Proceedings by commissioners appointed in lieu of the 
Orphan’s court, where the judge was interested. Exe- 
cution issued against plaintiff in error. 

The record recited, that John James, Joseph Black and 
John H. Owen, were appointed commissioners by “the 
circuit judge, to settle the estate of the late Charles Vivi- 
an, with Joseph D. Lister, esquire, administrator of said 
estate, and judge of the County court of Washington 
county.” And further, “that at an adjourned term of an 
Orphan’s court, held in and for said county, on the twen- 
ty-second day of January, in the year of our Lord, eigh- 
teen hundred and thirty-five, by Messrs. John James, Jo- 
seph Black and John H. Owen, the two former present 
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—the latter absent—the aforesaid commissioners exam- 
ined the charges and statements, and all matters relative 

to the estate of the late Charles Vivian, deceased, wherein | . 
the honorable Josiah D. Lister, administrator thereof, was 
concerned, and made an estimate, of what to them ap- 
peared, from all the evidence before them, to be just; 
which said report was ordered to be filed.” 

The report then set forth the amounts and dates of a 
number of notes, made by different individuals, which, 
with interest, amounted to more than eight thousand dol- 
lars: It also contained a charge for the hire of negroes, 
which, with interest, amounted to near one thousand dol- 
lars. Then follows an affidavit, in these words: 

“The State of Alabama, Washington county. 

“Personally came before me, William Grimes, clerk of 
the County court of said county, Messrs. John James and 
Joseph Black, commissioners appointed by the honorable 
the judge of the Circuit court, to make settlement of the 
estate of Charles Vivian, deceased, with Josiah D. Lister, 
administrator thereof ;_have examined the said case, to 
the best of our abilities, and make our report thereupon, 
as appears on this sheet. Sworn to and subscribed be- 
fore me, this 22d day of January, A. D. 1835. 

“Wm. Grimes, Cl’k. “Joun JAMEs, 

“JosepH Biack.” 

This is an abstract of so much of the record, as relates 
to the appointment of the commissioners, the settlement, 
and their report. And on this, the clerk of the County 
court issued an execution for the aggregate sum with 
which the plaintiff is charged by the settlement. Upon 
the supposition that the record discovers a final order or 
decree, a writ of error is prosecuted to this court. 
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Gayle, for plaintiff in error. 
Porter, contra. 










COLLIER, C. J.—The authority of the commissioners 
to adjust the administration accounts of the plaintiff, it 
is said is founded en the order of the judge of the Circuit 
court, and the right of the judge of the Circuit court to 
appoint them, is deduced from the first section of the act 
of eighteen hundred and thirty-three, (Aik. Dig. p. 253, 
s. 41,) which is as follows: 

“In all settlements hereafter to be made by executors, 
administrators or guardians, with the Orphan’s court, in 
which the judge of said court may have been employed 
as counsel, or may be otherwise interested in such settle- 
ment, it shall be the duty of said judge to give immediate 
information of the fact to one of the judges of the Su- 
preme or Circuit courts, who shall thereupon issue a 
commission to three persons of the proper county, direct- 
i ing and empowering them to proceed to make such set- 
. tlement under the rules and regulations now prescribed 
a by law.” 

Without pretending to decide whether a majority.of 
the commissioners directed by the act to be appointed, 
are comipetent, independent of the co-operation of the 
third, to make a settlement, we are clear that the com- 
mission issued by the judge of the Circuit court should 
appear of record. This commission is a special authori- 
ty, and the only warrant for the acts of the commission- 
ers. Its existence and legality cannot be supplied by 
intendment, or by a recital in the minutes of the clerk of 
the County court, or the report of the commissioners.: 

& P. 18 
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but the paper itself must appear, that it may be seen 
whether it furnishes a warrant for the acts done under 
its authority. This conclusion is too clear to require fur- 
ther illustration. It is fully sustained by the rule that 
requires the records of a court of limited jurisdiction, to 
disclose every fact essential to the validity of its sen- 
tences. 

The report does not fix a liability upon the plaintiff, 
even according to the most unfavorable interpretation of 
its terms, unless it be for so much as relates to the negro 
hire. It may be true, that the plaintiff, as administrator 
of his intestate, received all the notes mentioned in the 
report, and yet not be chargeable for their nominal 
amount in money. ‘To be personally liable, it should 
have been shown, either that he had collected or appro- 
priated them to his own use, or else that they were lost 
by his neglect, &c. 

But, apart from all these objections to the proceedings 
of the commissioners, they afford no warrant for an ex- 
ecution. The statute which gives an execution on the 
decrees of the Orphan’s court, enacts that “all decrees 
made by the Orphan’s court, on final settlements on the 
accounts of executors, administrators and guardians, shall 
have the force and effect of judgments at law, and exe- 
cutions may issue thereon for the collection of the several 
distributive amounts against such exe:utor, administra- 
tor or guardian”—(Aik. Dig. p. 252, s. 37.) 

There can be no pretence for saying, that in the case 
at bar a decree was rendered. There is nothing, as we 
have already shown, but avery imperfect settlement, re- 
ported by two of the commissioners. The act of eigh- 
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teen hundred and thirty-three does not expressly authorise 
the rendition of a decree in such a case, so that it may 
well be questioned whether the judge of a county court, 
as an executor, administrator or guardian, is authorised 
to render a decree in his favor, or may be required to 
render one against himself, (and perhaps it is not clear 
that the commissioners can consuunnate their settlement 
by a decree.) ‘There, then, being no basis for an execu- 
tion, it issued improperly; and had the judge of the 
County court been competent to entertain jurisdiction, it 
should have been superseded, and quashed on motion. 
Yet, notwithstanding the irregularity of the execution, 
we eannot entertain the case, because there is no such 
order or decree, as is revisable on error. 

We have been thus particular, that a guide may be af- 
forded to ulterior action. It remains but to declare, that 
the writ of error must be dismissed, 
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LEAVENS vs. BUTLER Ct UX. 


1, In the construction of wills, the controlling rule is, that the 
court must, if practicable, ascertain the meaning of the testa- 
tor. Ph 


2.In the exposition of a will, every part must be consulted: 
each word is to have its effect, if it be possible, without thwart- 
ing the general intent. . 


3. A codicil is a part of a will, and is to be construed with it: 
and may, as a context, confirm, vary, or altogether change an 
intention expressed in the-body of the will. 


4. Neither the common or statute law give to an executor virtute 
officii, a right to the possession of the testator’s lands :— if they 
are devised, they pass by the will to the devisee, who has a 
right to entry and possession; if undevised, they descend to 
the heir, who is entitled to possession. 


5. If the real estate is wanting to pay debts, the executor may 
obtain an order for the sale of so much as is necessary ; and 
the riglit to sell in such a case is a naked power, and cannot 
be defeated by a‘ienation or disseisin. 


6. Where power is given by a will to sell lands, it does not re- 
quire, in order to its validity, the co-operation of all the exe- 
cutors named—the power is attached to the offic.:, and one ex- 
ecutor, who has a'one qualified, possesses all the power con- 
ferred by the will. 


‘7. Where a testator intends that the payment of legacies shall be 
expedited or de:ayed—his intention must be followed as nearly 
as possible. 


8. Payment of debts takes precedence of legacies, and a legacy 
will not, in general, be paid, where the assets will be required 
to pay debts. 


9. But in case of a contingent debt, a legatee will be entitled to 
~~ the’ assets, on giving security to refund,—if the debt become 
aPsolute 
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10. Where it is obvious that it will be necessary fora legatee to 
refund, in order to pay debts; or where the will postpones the 
payment of the legacy to a distant time; or if the payment 
would defeat the testator’s intentlon—the legatee cannot claim 
it. 


11. Where an executor voluntarily answers interrogatories which 
he could not be compelled to auswer—the answers will be re- 
garded as evidence de bene esse. 


12. The jurisdiction of the County court, in the adjustment of 
the estates of deceased pees is limited—depending upon 
legislative grants in its favor :—but where the County court 
is incompetent, the powers of chancery are adequate to the 
emergency. 


13. Executors and administrators, are in almost every resp ect, 
considered in equity as trustees. 


14, A legatee may sue in equity for the recovery of his legacy ; 
and if a sett!ement of the estate be necessary, all the parties 
whose rights are to be effected, or from whom a discovery is 
desired, may be brought before the court. 


15. [According to the English practice, where a will relates to 
lands only, it ought not to be proved 1 in the spiritual court— 
but if it embraces personal property also, it ought to be proved 
there. ] 


16. [Courts of Equity in Eng!and have concurrent jurisdiction 
with the spiritual courts, for the recovery of personal legacies, 
in all cases; and in some cases, the jurisdiction of chancery 
is exclusive. ] 


17. [In the English chancery, where the civil law is followed, 
proceedings for the recovery of legacies may be instituted at 
any time after the expiration of twelve months from the testa- 
tor’s death. | . 


18. The County court cannot decree distribution of an estate 
against an executor, where, by so doing, the testator’s inten- 
tion would be defeated, 


19. A legatee cannot in this State, in all cases, immediately after 
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the expiration of eighteen months from the grant of letters 
testamentary, coerce a payment of his legacy. 


20. The County court has no jurisdicticn over the lands of a 
testator, without the limits of this State. 


Error to the County court of Mobile. 

Proceedings against an executor. 

On the thirtieth day of March, eighteen hundred and 
thirty-five, Joshua B. Leavens, then of the city of Mobile, 
made and published his last will and testament, by 
which, after making an appropriate provision for his 
funeral, he proceeded as follows: “It is also my will, that 
my executors hereinafter named, should effectually, and 
to at! intents and purposes, protect, indemnify, and save 
harmless all the other partners of the firm of St. John & 
Leavens, against any actual, or contingent liability, loss 
or injury, imposed upon them, or either of them, by me, 
in consequence of having assumed the responsibility to 
lend the name of the said firm of St. John & Leavens, 
either as drawers, endorsers or securities, for Benjamin 
Leavens, or the firm of C. Irby & Co.; and also, that they 
may be protected against any proportion of loss, which 
may grow out of the loan of money by me, in the name 
of the said firm of St. John & Leavens, to the said Benja- 
min Leavens, or the said firm of C. Irby & Co.” 

The testator then devised and bequeathed one fourth of 
his estate, both real and personal, to the plaintiff—an 
equal portion to his sister, Susan Leavens, and the rest 
and residue of his estate, to his daughter, Helen Naomi, 
to be paid to his brother Benjamin, and sister Susan, un- 
til his daughter should attain the age of majority, or 
should marry, in either of which events, the same was 
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directed to be paid to her. And Benjamin and Susan 
Leavens were, by the will, appointed guardians and pro- 
tectors of Helen Naomi. 

On the third day of May, eighteen hundred and thirty- 
five, the testator declared and published a codicil to his 
will, in which he refered to, and expressly confirmed and 
adopted the same. And, in addition, inserted a clause, as 
follows: “I do hereby declare and direct, and do give 
full power and authority, to my said executors, or the 
survivor of them, and they shall have power, whenever 
and from time to time as they may think expedient, and 
according to their discretion, to bargain and sell, convey, 
lease, release or encumber, or otherwise dispose of} in fee 
or otherwise, alk or any of my real estate, Wherever the 
same may be situate, either for the purpose of paying 
debts, making division or distribution—or when they 
shall think it beneficial for any purpose to do so; in 
which case, the proceeds shall be distributed, kept or ap- 
plied, as the property is required to be by my said will. 
The true intent and meaning of this codicil being fully 
to affirm the dispositions of my said will, and the better 
to enable my executors to carry it into effect, and the 
better to enable them to place the said property in such 
a situation, as may be convenient, and more beneficial 
and profitable—and by giving the power to sell and con- 
vey lands, to enable them the more conveniently to bene- 
fit all parties interested in the bequests thereof.” 

The testator appointed by his will, Benjamin Leavens 
and Joseph E. Sheffield, his executors; and shorty after 
died. 

On the eighth day of July, eighteen hundred and thir- 
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ty-five. the plaintiff in error, one of the executors named, 
produced the will and codicil, and having proved the due 
execution of each, and given bond, and taken the oath 
. thereto required by law, received from the County court 
of Mobile, letters testamentary, authorising him to exe- 
cute the sane. 

And afterwards, on the twenty-fourth day of Februa- 
ry, eighteen hundred and thirty-eight, the defendants in 
érror, exhibited their petition to the judge of the County 
court of Mobile, setting forth the marriage of Thomas J. 
Butler with Helen Naomi, the daughter of the testator,— 
the grant of letters testamentary to the plaintiff—the ex- 
piration of more than eighteen months since that time — 
‘the neglect of the plaintiff to settle his accounts, and 
make distribution of the estate. The petition thereupon 
prayed, “that said executor, Benjamin Leavens, be re- 
quired to make settlement as the law provides, of his 
executorship of said estate, and also to make distribution 

- of the same, and to pay over and deliver to your petition- 
ers, the one full half of the property and nett proceeds of 
said estate, according to the provisions of said will, and 


_. Of the statutes of distribution in such cases made and 


provided.” 

.The petition concluded, by praying that citation, and 
‘all other necessary process might issue, &c. And being 
_ verified by the petitioner, Thomas J. Butler, an order 
_ ‘Was made upon the petition, requiring the issuance of a 

citation, returnable on.a day named in the order.— 
‘Whereupon a citation was issued, and served on the 
plaintiff in error, requiring him to appear before the 
jadge of the County court of Mobile, on a day therein 
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stated, “and shew cause why a seitlement of the affairs 
of the estate of his testator should not be made, and to 
render an account of his administration thereof; and 
further, to.shew cause why distribution should not be 
made of said estate, under the provisions of the will, and 
the distributive share of the petitioners paid over to them, 
and further to do and reccive, abide and perform whatever 
decree or order the court might make in the premises.” 
The plaintiff in crror, appeared in the Cownty court,. 
and filed an answer on oath, professing to disclose, to 
some extent, the condition of the estate of his testator, 


tled, and the petitioners’ interest, under the will, assigned 
to them. 
The defendants in error stated upon the record, certain 


exceptions to the plaintiff’s answer, and exhibited a 


number of interrogatories, touching the affairs of the es- 
tate, and the plaintiff’s administration of the same, which 
he severally answered on oath. 

These answers denicd that the debts of the testator 
had all been paid, and stated that Samuel St. John, juni- 
or, surviving partner of tlic iestator, had rendered an ac 
count against his estate, amounting to one hundred and 
ninety-seven thousand, seven hundred and fifty dollars, 
eighteen cents. That the account with which the estate 
was charged for C. Irby & Co., as presented, amounted to 
forty-two thousand, eight hundred and fifty-five dollars, 
twenty-one cents. In addition to which, the contingent 
liabilities of the testator’s estate, on account of C. Irby 
& Co. amounted to thesum of about ninety-eight thousand 
dollars. The plaintiff did not know what might be dus 

$ P. 49 s 











386 ~- REPORTS OF CASES IN 





ee 


Leavens vs. Butler et ux. 





upon these several accounts, but from statements made 
by his testator in his life-time, as well as from his own 
knowledge of the business of the firms of St. John & 
Leavens, and C. Irby & Co., he supposed that exclusive 
of the sums already paid by him, there was cue to St. 
- John & Leavens, about sixteen thousand dollars, from 
the testator’s estate—that there was then due to that firm, 
about thirty-five or forty thousand dollars, on account of C. 
Irby & Co. besides the contingent liabilities stated above. 

It further appeared from the answers, that the invento- 
. Ty, embracing from fifty-five to sixty thousand dollars of 


-. the paper taken on the sales of real estate, made by the 


executor, amounted to two hundred and thirty-five thou- 
sand, one hundred and seventy-five dollars. And that 
the plaintiff had paid out on account of the debts and li- 
abilities of thé estate, and in the maintenance of Helen 
Naomi, twenty-eight thousand, two hundred and fifty- 
two dollars, and sixty-two cents: in addition to which, 
he had used (what he terms) collateral paper to the 
‘amount of more than twenty-nine thousand dollars, to 
Meet the debts and liabilities provided for by the will. 
“The plaintiff further stated in his answers, that he had 
’ made every exertion to settle the claims and pay the 
debts against the estate, but being indisposed to admit 
‘or allow the accounts as presented, a settlement had hith- 
—erto been found impracticable, and could not indeed be 
‘effected without a resort to arbitration or legal proceed- 
ings.in Some form. Besides, the greater part of the es- 
‘ tate consisted of real property, and the claims to be settled 
being considerable, it was impossible, even if the parties 
_ebuld have agreed upon their amounts, to have paid the 
a : ; : 
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From the record, we learned that the testator died pos- 
sessed of a large real estate, situate in the States of Ala- 
bama, Mississippi, Illinois and New York, all of which . 
was particulurly described. This, together with the notes, 
é&c. belonging to the estate, was by an order of the County 
court, directed to be so divided and distributed, that a 
full half thereof, be set apart and assigned to the de. 
fendants in error. 

And the court further ordered, that unless the plaintiff 
made division and distribution as required, within five 
days from the rendition of its decree, the defendants 
might have process of execution or attachment, as the 
case should require, to enforce its due execution and per- 
formance, «c. 

From this order or decree, the plaintiff prosecuted his 
writ of error to this court. The.record was voluminous, 
and showed much that is not noticed in this statement; 
but enough is recited, to make the opinion of the court 
readily understood. 

Campbell, for plaintiff in error, 

Stewart, contra. 


COLLIER, C. J.—In order to a decision of the ques- 
tions of law proper to be considered in this case, we 
must first settle the meaning of so much of the will and 
codicil of the testator, as relates to the duties they im- 
’ pose, and the powers they confer upon the executor. 

The controlling rule ia the construction of wills Is, 
that the court must, if it be practicable, ascertain the 
meaning of the testator; for the great object is to carry 
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into effect his intention. In the exposition of a will, re- 
gard is not to be had exclusively to a particular clause or 
clauses, but every part of it must be consulted—each 
word isto have its effect, if this be possible without 
thwarting the general intent. . The testator is not to be 
“supposed to have used language, without having some 
definite meaning in view ; ‘and the rule isnot to reject 
words, unless fhere cannot be a rational interpretation 
of them as they stand—(Ward on Legacies, 194, et post, 
and cases there cited; 18 L. Lib.; Capel. et al. by their 
guardian vs. McMillan, and cases there cited, 8. C. of Ala. 
June, 1838; 1 Yeates’ Rep. 45, 319, 342, 432, 518; 
Mam on Wills, 1, 2, 31, 45, 64, 98, 100, and cases there 
cited; 8 L. Lib.; Cook et al. vs. Holmes, 11 Mass. Rep. 
528.) 
A codicil is a part of a will. It is therefore to be con- 
strued with it, and may. as a context, confirm, vary, or 
altogether change an intention expressed in the body of 
the will—(Ward on Legacies, 194, Ram on Wills, 263.) 
The testator declares by his will, the intention most 
clearly, that his debts shall be paid by his erecuéors. In 
addition to which, he specially directs that his executors 
should effectually, and to ajl intents and purposes, pro- 
* tect, indemnify, and save harmless, all the other partners ~ 

of the firm of St. John & Leavens, against any actual or 
- contingent liability, loss or injury imposed upon them, 
or either of them, by him, in consequence of his having 
assumed upon himself to lend the name of the firm of 
St. John & Leavens, either as drawers, endorsers or secu- 
rities, for Benjamin Leavens, or the firm of C. Irby & Co. 
The will further provides, that the other partners of St. 
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tion of loss, which may be occasioned by the loan of mo- 
ney by the testator, in the name of the firm of St. John 
& Leavens, to Benjamin Leavens, or C. Irby & Co. 

And the testator, as if willing to confer the fullest 
power upon his erecutors, compatible with the nature of 
the trust, by the codicil to-his will, in¥ests them, or 
the survivor of them, with authority from time to time, 
according to their discretion, tc bargain and sell, convey, 
lease, release or incumber all or any part of his real es- 
tate, wherever the same may be situate, either for the 
purpose of paying debts, making division or distribution, 
or when they shall think it beneficial, for any purpose 
to do so. ° 

The will and codicil taken together, in addition to 
making the executors trustecs of the testator’s estate, au- 
thorises them, without obtaining a special order of court, 
to sell, or otherwise dispose of the real estate of the tes- 
tator, whenever, in their judgment, it may be proper. 
Here is a trust and a power united, both of which are 
more extensive than those conferred upon an executor, 
either by common or statute law—(Steele et al. vs. Wor- 
thington, 1 Ohio R. 358.) Neither of these sources of au- 
thority give to an executor virtuée offcti, a right to the 
possession of the testator’s lands. If the lands are de- 
vised, they pass by the will to the devisee, who has the 
right of entry and possession—and if undevised, they de- 
scend to the heirs, who are entitled to the possession. 
If the real estate is wanicd to pay the debts of the tes: 
tator, the executor may obtain ain’ order for the sale of 
#0 much as is necessary, though it be in the possession 
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of the devisee or heirs, or in the possession of the assignee 
or disseisor of the devisee or heirs. ‘The right to sell, in 
- uch case, is a naked power, and when decreed by the 
_court, cannot be defeated by alienation or disseisin. And 
the purchaser of lands ‘thus sold, acquires by virtue of 
the conveyance, a right of entry, and may maintain an 
action to recover the possession—(Hamilton vs. Wilson, 4 
Johns. Rep. 42; Bank of Hamilton vs. Dudley’s lessee, 2 
- Pet. R. 492; Crosland vs. Murdock, 4 M. C. R. 217; Wil- 
lard vs. Nason, adin’r, 5 Mass. R. 240; Gibson et al. vs. 
Farley ét al. 16 Mass. R. 280; 1 Williams on Ex’rs, 413, 
et post; Ram on Assets, 522; Wyman et al. vs. Camp- 
bell et al. 6 Porter’s R. 219; Toulmin’s Dig of Ala. s. 
28, 327, 328, 338, 339, 347.) 


The testator has not made the plaintiff in error, who > 


‘seems to be the only acting executor, a mere naked trus- 
_ » tee, but he has made him a beneficiary of his bounty, to 
~ the extent of one fourth of his estate, and has thus coupled 
his trust with an futerest. 
‘The trust reposed by the will and codicil in the exe- 
eutors, indicates not only the fullest confidence in their 
judgment and discretion, but a strong desire on the part 
of the testator, that all his debts should be paid, and his 
co-partners in the firm of St. John & Leavens, should be 
_veimbursed for all advances made of their funds, and 
saved harmless from all liability; either direct or contin- 
’ “gent, in consequence of the testator having used the firm 
- mame to aid Benjamin Leavens, or C. Irby & Cc. The 
anxiety manifested by-the testator for the reimbursement 
and indemnificatioa - of his co-partners, was but the 
prompting of honesty ; and the large discretionary pow- 
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ers granted to the executors by the codicil; was doubtless 
induced, in a great measure, by the uncertainty as to 
the amounts with which St. John & Leavens might be 
charged, and the times at which their payment might 
be demanded. Now, as the surviving partners must 
have been-proceeded against by an action, if solvent, be- 
fore the executors of the deceased would be chargeable 
even in equity, in order to prevent the consequences re- 
sulting from such a state of things, it was necessary for 
the testator to have directed by his aril7, that the survi- 
ving partners should be protected and saved harmless, by 
an application of his own cstate to relieve them. And 
that the estate might be made available, it was proper : 
that the executors should be permitted to convert it into 
money by asale, or else to encumber it. This power 
Was proper from another consideration —’The greater 
part of the estate of the testator consisted of lands, and 
of these, the greater part are situated in other States; 
so that though it might be wanted for the payment of 
debts, yet the Orphan’s court could not subject it to its 
jurisdiction, and decree a sale. This power of sale, we 
have seen, was not limited by the necessity of raising 
money to pay debts, but was allowable-:in all cases, in 
which the executors might consider its exercise benefi- 
Cial for any purpose connected with their trust. 

Having shown the nature of the duties devolved upon 
the executors by the will—their power over the real es- 
tate—the propriety of granting it to them, .and the pro-. 
bable motives which influenced the testator—we proceed 
in the next place, to enquire whether the defendanis in 
error are entitled to have assigned them their interest ia 


oe 
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the testator’s estate, as devised and bequeathed to his 


daughter, Helen Naomi. 
The right of the defendants, is asserted under the fol- 


lowing statutory provisions: 

“Sec. 13. Any person entitled to the distribution of an 
intestate’s estate, may, at any. time after the expiration 
of eighteen montiis from granting the letters of adminis- 

t 


tration, petition the Cowity court, setting forth his claim, 


whereupon it shall be the duty of said court, to grant a 


rule on the adininistrator, administratrix, or administra- 
tors, (as the case may be.) to make the distribution agree- 


‘ably tolaw; but no administrator, administratrix, or 


administrators, shall be compelled to make distribution 
at any time, until bond and security be given by the 
person entitied to distribution, to refund a due propor- 


tion of any debts or demands, which may afterwards ap- 
? 


pear against the intestate, and the costs attendant on the 


‘recovery of such debt. 

“Sec. 14. Any person entitled to a legacy, or any es- 
tate by will, shail be entitled to the provisions of the 
foregoing section, as in case of administrators: Provided, 
That nothing herein contained shall be so construed, as 
to compel any distributec to give bond and security as 
aforesaid, for his or her distribution of the estate of any 
intestate, after a final settlement shall have been made 
by the administrator or administratrix”—(Aik. Dig. 155.) 

The statute, according to its letter, would require a 
rule to be made on an executor, to make distribution and 
division, but the nature of the thing required to be done, 
forbids that the act should receive a literal interpreta- 


tion, by making the rule mandatory in its terms. It is 
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obvious, that the initiatory step to be taken by the court, 
is nothing more than a summons to the executor, requi- 
ring him to show cause why a distribution and division 
should not be made conformably to the directions of the 
will. And so the act seems to have been understood by 
the County court—for the rule that issued, was a mere 
citation to appear and show cause. 

We think that after the expiration of eighteen months 
from the grant of letters testamentary, the devisees and — 
legatees are prima facie entitled to have set apart their 
respective portions of the testator’s estate, as devised and 
bequeathed by his will, yet, that this right is absolute ig 
all cases, cannot be admitted—it cannot be allawed to de- 





feat the testator’s intention, as expressed in, or inferrable 
from, a just interpretation of his will. 

We need not consider, in the present case, in what 
manner the plaintiff should have shown cause against 
the rule. The defendants themselves, with the assent of 
the court, exhibited interrogatories in regard to the tes- 
tator’s estate, which they required the executor specifi- 
cally to answer: Whether the County court possessed 
the authority thus to compel the executor to make a dis- 
covery on oath, does not now arise. The executor an- 
swered voluntarily, and his answers must be. regarded 
as evidence, for the purposes at least of this proceeding. 
From. these, we learn that. the debts of the testator are 
not yet paid, and that the surviving partners of St. John 
§ Leavens, are not saved harmless, or relieved from lia- 


. bility to pay money, in consequence of the testator having 





lent the naine of the firm, in aid of the credit of C. Irby 
& Co. 
RP 
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Let it be granted, that the plaintiff has been neglectful 

of his duties, in not having paid the debts provided for 
by the will, and yet the proceeding in the County court 
vannot be maintained. If the estate of the testator was 
wrested from the erecutor, and divided among the devi- 
Sees and legatees, how could he save harmless the sur- 
viving partners of St. John §: Leavens? It has been an- 
swered, that the plaintiff himself was a member of the 
firm of C. Irby §- Go., and that the one fourth of the es- 
tate to which he is entitled, is first chargeable for the de- 
faults of that firm. Upon the concession that this as- 
sumption is correct in law, it may be asked, how are we 
to know that the interest of the plaintiff will be suffi- 
cient to pay the debts of the testator’s estate? ‘The de- 
mands nominally largely exceed that proportion, and 
though perhaps they are to a great extent unjust, yet 
their amounts are unascertained, so as to have enabled 
the County court to say what was due. 
‘ 'The power to sell the lands, in order to its valid exe- 
cution, does not require the co-operation of both the indi- 
viduals named as executors in the will. It is attached 
to the office; and though the plaintiff in error has alone 
qualified, he possesses all the power conferred by the will 
in this particular—('T'aylor § Morgan vs. Galloway et al. 
1 Ohio Rep. 104; Lessee of Lloyd vs. Taylor, 1 Yeates’ 
Rep. 422.) 

In this view of the case, (and it is clearly authorised 
by the record,) would not the testator’s intention most 
probably be defeated, if his estate was now divided be- 
tween the beneficiaries under his will? His surviving 
partners might be sued, and recoveries had against them 
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for debts, which he had invested his executors with am- 
ple authority, as well as means, to pay, as soon as they 
were advised of their existence, and the partners be thus 
left to seek their reimbursement by a course of protracted 
litigation—(Riddle §- Co. vs. Mandeville, 5 Cran. R. 330.) 

The period prescribed by the civil law; and which is 
followed in the English court of chancery, where the 
will does not prescribe an earlicr or later time, is to al- 
low proceedings to be instituted for the recovery of lega- 
cies, at any time after the expiration of twelve months 
from the testator’s death. This allowance is not, how- 
ever, regarded as a positive rule, but merely intended for 
eonvenience, trat the debts of the testator may be ascer- 
tained, and the executors be informed of the amount of 
the assets. If, therefore, the situation of the estate be 
such as to enable the executors to pay the legacies within 
the year, they are not restrained by law from doing so. 
Lord Redesdale held, if a case was produced, in which it 
was quite clear that there were no debts, the court would 
give the fund to the legatee, though the twelve months 
had not elapsed—(Pearson vs. Pearson, 1 Scho. § Lefr. 
Rep. 12; ToS. P. Garthshore vs. Chalie, 10 Vesey’s R. 
13.) 

But if it can be collected from the zi//, that the testa- 
tor intended the payment of the legacy should be expe 
dited or delayed, the intention of the testator must be 
followed as near as possible—(Ward on Legacies, 287; 
2 Williams on Ex’ors, 854, 855: 1 Roper on Legacies, 
579.) 

Again:—The payment of the debts will claim prece- 
dence of-the legacies, and the court will not. in general, 
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order legacies to be paid, where it appears that the assets 
‘will be required to pay debts—(1 Roper on Leg. 316, 
679, 588; Ward on Leg. 369; 2 Williams on Ex’rs, 652; 
830.) : 

It Was at one time a much mooted question, whether 
@h éxecutor could retain a sufficiency of the assets to sa- 
- tlafy @ contingent debt, but it is now settled, that the le- 
_ # tee Will be entitled to it, on giving security to refund, 
should the debt become absolute; or he may have it paid 
_, tato court for its better ‘security—(Ward on Leg. 379, and 
. @aseb cited; 2 Williams on Ex’ors, 830, 835, and cases 


aes 


Thus, we learn, that a legatee is nof, under all cir- 
cumstances, according-to the English rule, entitled to be 
paid his legacy immediately after the year. If it is ob- 
vious that it will be necessary for him to refund, in order 
to pay the debts of the estate, or if the will itself puts off 
' thé payment to a distant time; or if the payment would 
defeat the testator’s intention, the legatee cannot claim it. 
- Mf the case at bar, we have shown, that if the decree of 

the County court was upheld, the intent and desite of 

the testator to protect his surviving partners, would: pro- 
_ bably be thwarted. 
it must be remembered, that the County court, in the 
_ adjustment of the estates of deceased persons, is indebted 
for its existence and powers to the several statutes on the 
‘Pubject. Its jurisdiction is, of course, limited, depending 
- wpon the extent of the legislative grants in its favor ; and 
‘of consequence, cases must arise, in which it will be in- 


| ‘Pompetent to administer complete justice between all 


parties interested. Yet, it will not follow, because this 
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jurisdiction is imperfect, that a party interested in the 
estate of a deceased person, is without remedy to obtain 
his rights. ‘The powers of a court of chancery are ade- 
quate to the emergency. 

Executors and administrators, are in almost every re-~ 
spect, considered in equity as trustees—(Graff vs. Castle 
‘man et al..5 Rand. R. 195; Dodson vs. Simpson, 2-Rand. 
R. 294; Knight vs. Yarborough, 4 Rand. R. 367; Field 
vs. Schieffelin, 7 Johns. R. 157; Petrie vs. Clark, 11 Serg. 
& Rawle’s R. 377; Grasser vs. Eckart, 1 Bin. R. 575; 
Boudinot vs. Bradford, 2 Dall. R. 268; Wilson vs. Wilson, 
3 Binn. R. 562; Wilson vs. Wilson, 9 Serg. & Rawle’s 
R. 428 ; Neaves’ estate, 9 Serg. & Rawle’s R. 186; Willis 
on Trustees, 69, n. (1) 136, n (m) 138, n. (t); L. Lib.; Ram 
on Wills, 538, 539.) 

Upon this principle, chancery exercises jurisdiction 
over them, -by compelling an executor to apply the pro- 
perty of his testator to the payment of debts and lega- 
cies, according to the directions of the will, or in case of 
intestacy according to the statute of distributions—(1 
Williams on Ex’rs 157; 2 Ibid. 239.) Hence, a court of 
equity will entertain a bill fora personal legacy; or for 
the distribution of the intestate’s personal estate, and will 
‘compel an executor: or administrator, in the same man- 
ner as it does an-erpress trustee to discover and set forth 
an account of the assets, and of his application of them. 
(2 Williams on Ex’rs, 1239, and cases there cited.) — 

An account has been decreed by the English chancery, 
of an intestate’s: personal estate, even after an‘ acéouit 
taken and distribution’ decreed in the spiritual court—. 
(Bissell vs. Axtell, 2 Vern. Rep. 47: Dulwich College VS. 
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Johnson, 2 Vern. R. 49; Phipps vs. Steward, 1 Atk. 285; 
2 Fonb. Eq. 380, n. (b.) And bills for the discovery of 
assets have been there entertained before probate, or du- 
ring the litigation in regard to it, in the spiritual court. 

A legatee may sue in equity for the recovery of his le- 
gacy, and if a settiement of the estate be necessary, all 
parties whose rights are to be affected, or from whom a 
discovery is desired, may be brought before the court— 
(2 Williams on Ex’rs, 1241; Fellows vs. Fellows, 4 Cow. 
R. 682; Deeks vs. Strutt, 5 T. R. 692; Ward. on Leg. 
384; 2 Roper on Leg. 536.) 

According to the English practice, where a wii] relates 
to lands only, it ought not to be proved in the spiritual 
court—but if it embraces personal property also, it ought 
to be proved there; yet the probate will not prejudice 
the heirs, inasmuch as it will not attest the validity of 
the will as to the lands, nor will the examination of the 
witnesses in that court, be evidence in the courts of com- 
mon.law. ‘Therefore, if in the case of a mized will, it 
be necessary to prove a devise of lands in a suit concern- 
ing it in any of the temporal courts, it is necessary to give 
the will itself in evidence, and for that purpose, it is usual 
in trials at nisi privs, to procure the attendance of the 
proper officer of the ecclesiastical court, who produces 
the original will from the registry, in which, after pre- 
bate, it has been deposited. When the will is wanted in 
chancery, that court will make an order upon the pre- 
rogative court, to deliver it to the registrar’s office in 
chancery, to lie there till the court of chancery shall 
have done with it—(1 Williams on Executors, 215, 218; 
Tucker vs. Phipps, 5 Atk. R. 361.) 
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The jurisdiction in equity, is in some instances con- 
current with the ecclesiastical court, while in others it is 
exclusive. Where the bequest of a legacy involves the 
execution of trusts, either expressed, or by the construc- 
tion or implication of the court, or where the trusts 
themselves are to be pointed out by the court; or where 
the remedy itself can only be enforced under the peculiar 
power of a court of chancery, as where a discovery of 
assets is required. In these and similar cases, equity has 
exclusive jurisdiction, and will protect it by the process of 
injunction—(2 Williams on Ex’rs, 1268, and cases cited ; 
2 Roper on Leg. 537, and cases cited.) 

But it is said suits for legacies are now rarely brought 
in the ecclesiastical courts—legatecs finding the authority 
of these courts incompetent to enforce a discovery of as- 
sets, were frequently driven for that purpose into equity. 
Which court, to prevent circuity of suit, exercised a com- 
plete jurisdiction in the matter, by enforcing the disco- 
very, and decreeing payment of the lezacies—(Cowp. R. 
287; 5 Maddock’s R. 357; 3 Ridg. P. C. 243.) 

Again:—Equity, it is said, will entertain jurisdiction, 
where lands are devised to-pay debts and make distribu- 
tion, and will regard the proceeds as equitable assets— 
(Benson vs. Le Roy, 4 Johns. Ch. R. 654, 658, and the 
authorities cited in the argument of the plaintiff’s coun- 
sel, 653.) And ifa trustee disregards the directions of 
the will-in the execution of a power, the authority of 
chancery is adequate to his removal—(Parsons et al. vs. 
Winslow, 16 Mass. R. 361.) : 

And in Elmendorf vs. Lansing, (4-Johns. Ch. R. 566,) 


“It is a settled principle,” says Mr. Chancellor Kent, of a 
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. court of equity, “that an executor, or other trustee, who 
-mismanages, or puts the assets in jeopardy by his insol- 

vency, either existing or impending, should be prevented 
-from.further interfering -with the estate, and that.the 

funds should be withdrawn from his hands. The au- 
F thorities to this point ‘are sufficiently numerous.” So, 
. the law may be regarded as settled, that “ an executor is 
' personally liable in equity for all breaches of the ordina- 
ry trusts, which in courts of equity are considered to 
‘arise. from his. office—(2 Williams on Ex’rs, 1104; Muck- 











as low vs: Fuller, 4 Cond. Eng. Ch. R. 94, 95.) 


_ Thus,’ we have shown that courts of equity have in 
Engiand a concurrent jurisdiction with the spiritual 
eourts, for the recovery of personal legacies in all cases— 
‘that in some cases, the jurisdiction of the former is ex- 
> @lusive. - Whether the devisee of a defined tract of land 
- can maintain an action for the recovery of the posses- 
- ‘sion, on the ground that. the will operates a conveyance 
‘ jn his favor—or whether, in such case, the -assent of the 
- executor is- necessary to give a right of entry, we need 
not determine, since it is clear, that that case is unlike 
the present—(Ram on Wills, 3,8; Ewer vs. Jones, 2 Salk 
. R.415; Willard vs. Nason, adm’r, 5 Mass. R..240; Ram 
on Assets, 508, n. (a.) pe es 
- Here, there is no specific devise of lands to the defen- 
dant, Helen Naomi... The plaintiff is allowed to convert 
the lands embraced. by the will, into money, either to pay, 
debts, to make division, or for any other purpose deemed 
beneficial by him for those concerned. So that if. the 


"plaintiff is allowed to-proceed in the administration, con-. - 


trolled alone by the limitation prescribed to his discretion 


, * «= 
= sad 
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by the will, there may be no lands to divide, when the 
business of the estate shall be brought to a close. 

If the plaintiff has been neglectful in the execution of 
the trust—if he has been guilty of mala fides—if the 
rights of the defendants are in jeopardy—these and ma- 
ny other causes would furnish reasons. for a court of 
equity to protect them by making the necessary orders. 
That court is also competent to bring all persons in in- 
terest before it, and make a definitive disposition of the 
claims of all parties. 

Further—The decree of the County court is erroneous, 
in directing the division of the lands situate in other 
States. The County court could not exercise a jurisdic: 
tion over the estate of the testator beyond the reach of 
its process. The ler rei siia must determine the validity 
of a will of lands—(Kerr vs. the Devisees of Moon, 9 
Wheaton’s R. 565; McCormick vs. Sullivant, 10 Wheat. 
192, 202)—and that law must be proved as a fact, where 
it becomes a matter of enquiry in a foreign court. Yet 
the County court, without requiring it to be shown whe- 
ther the will conformed to the laws of Mississippi, Illi- 
nois and New York, determined that_it was operative 
upon the real estate of the testator, situated within these 
States. 

Letters testamentary granted in one State, will not au- 
thorise an executor to sue in his representative character, 
without the jurisdiction of the power by which the let- 
ters are granted—(Dixon’s ex’rs vs. Ramsay’s ex’rs, 3 
Cranch’s R. 319, 323; See also Fenwick vs. Sears, adm’r, 
1 Cranch’s R. 259; | Williams on Ex’rs, 204, and cases 
cited in note (1.) 

8 P. 
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The case would be different, if lands were devised to 
‘an executor. ‘There the executor might sue as a devisee. 
He would derive title from the will, without the aid 
of the letters—while an executor, who is a mere trustee 
for the purposes of the will, cannot prosecute an action, 
. . but by virtue of the letters—(Doe, Lessee of Lewis and 
- wife vs. McFarland et al. 9 Cranch’s R. 151.) 
. Inthe case before us, we have said that the plaintiff 


cannot claim as a devisee—that the will merely annexes . 


’ to.the office of executor, the power to sell the lands of the 
testator. Yet the County court, by its orders and decree, 
‘undertakes to divest the executor of these and vest them 
in others, though it does not appear that the laws of the 


. ' States in which the lands are situate, recognise him.as 


entitled to exert any authority over the real estate of his 
testator. : 

So, it has been holden, that lands lying in other States 
‘than that in which the letters testamentary are granted, 
cannot be regarded as assets in the latter—(Austin vs. 
- Gage et al. 9 Mass. R. 395.) 

Other points were made at the argument, and are pre- 
sented by the record, which we decline considering; as 


those already. noticed will probably lead to a decision of 


the rights of the parties upon their merits. 
“To recapitulate, We are of opinion— 
First—That the County court cannot decree distribu- 


tion of an estate against the executor where by so doing. 


_. the testator’s intentions would be defeated. 
Second—That in the present case, the decree of the 

County court,. if sustained, would: most ten defeat 

the testator’s intent. 
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Third—Thag a legatee cannot, in.all cases, immediately 
after the expiration of eighteen months from the grant 
of letters testamentary, coerce a payment of his legacy. 

Fourth—That the decree of the County court is erro- 
neous, in assuming jurisdiction over the lands of the tes 
tator, without the limits of this State. 

’ Fifth—That a court of chancery has ample power over 
the subject of legacies, and in such cases can administer 
complete justice—and in the present case, that tribunal 
is peculiarly appropriate for the adjustment of the rights 
of all interested under-the will. 

It remains but to add, that the.decree of the County 
court must be reversed, and the cause remanded. 


GOLDTHWAITE, J., not sitting. 
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ANDREWS. 


1. A privy in interest in attachment, may at all times point out 
defects in the proceedings, and submit a motion to quash. - 


2. And, it seems, that the practice of quashing attachments, 
where the remedy is unauthorised, or the requisitions of the 
statute not complied with, upon the mere motion of strangers 
to the record as amici curi@, has prevailed so long, that it is 
mot now considered irregular. 


3. A defective bond is not a sufficient cause for quashing pro- 
ceedings by attachment, unless plaintiff declines executing a 
perfect bond. 


4. A possible debt, depending upon a.contingency which may 
never happen, cannot be proceeded on by attachment: but 


6. Where neither the writ, affidavit or bond, allege that defen- 
dant’s estate was attached to satisfy a contingent liability—it 
will be presumed that the undertaking for which plaintiff seeks 
redress, is absolute. 


6. The endorsement on an attachment is no part of the record, 
as the law does not require that the cause of action should be 
so endorsed ; and wi!l not be looked to, to ascertain the nature 
of the derhand, forming the basis of the attachment. 


' 7%. The object of the fifth section of the constitution, article on 
banks, was, to restrain the legis!ature from granting to bank- 
ing corporations, erclusive facilities in the collection of its 
debts, but does not deprive the banks, in common with other 

.  ¢reditors, of the benefit of process by attachment. : 

* 
8. Corporations allowed to sue and be sued, necessarily possess 
authority to perform by their agents, services incident to the 
commencement or prosecution of suits, 


9. The term person, in a statute, embraces not only natural, but 
artificial persons, unless the language indicates that it wag 
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employed in a more limited sense—therefore, a corporation is a 
person, within the meaning of the attachment laws. 


Error to the County court of Mobile. 

Attachment. 

The plaintiff in error caused an attachment to be is- 
sued against the defendant, returnable to the County 
court of Mobile, upon the affidavit of their cashier and 
agent, which declared “that Solomon Andrews, of the 
city of Mobile, was indebted to the said Planters’ and 
Merchants’ Bank of Mobile, in the sum of two hundred 
and seventy thousand and eighty-five dollars, and twen- 
ty-one cents, on bills of exchange, which had not arrived 
at maturity, and which were not yet due, but which 


would fall due from the then present time, at various 
e 


periods, to the twenty-sixth of September ensuing.” And 
he further saith, “that the sdid Solomon Andrews ab- 
sconds, so that the ordinary process of law cannot be 
served upon him,” &c. ‘The affidavit bore date the twen- 
ty-first day of April, eighteen hundred and thirty-seven. 
The attachment was of even date with the affidavit, 
and was not objected to. ‘The bond conformed to the 
attachment, save only in reciting the time of its return. 
It substituted the first for the second Monday in June, as 
the time when the County court of Mobile was to be 
holden. 
On the attachment, a cause of action was endorsed, in 
these words: 
“This action is brought to recover of the defendant, 
the amount of fifteen bills of exchange, drawn by him 
on H. M. Andrews & Co., and which are running to ma- 
turity, but which have not yet fallen due, and will be- 
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come. due. at divers times from the date hereof, to the 
? twenty-sixth day of September, eighteen hundred and 
thirty-seven—viz. one bill for twelve thousand five hun- 
dred and eighty-five dollars, twenty-one cents; one for 
twenty-five hundred dollars; two for ten thousand dol- 
- Tars, each ; nine bills for twenty thousand dollars, each ; 
and three bills for twenty-five thousand dollars, each ; 
and which bills are the property of the plaintiff, and 
payable to it.” 

From the sheriff’s return, endorsed on the attachment, 
it appeared to have been received by him, and levied on 
certain property supposed to belong to defendant, and 


“also served in the hands of several individuals, supposed 





to be indebted, &c. to the defendant. 

In the record, We found a declaration charging the de- 
fendant, as the drawer of fifteen bills of exchange, falling 
due subsequent to the issuance of the attachment, and 
also a general indebitatus assumpsit count, for money lent, 
&c. had and received, &¢. 

The following judgment was rendered by the Chante 
court: “This day came the plaintiff, by its . attorneys, 
and moved the court for judgment by default against the 
. defendant, Solomon Andrews, for want of an appear- 
ance and plea, and also moved the court for judgment 
against the several garnishees, who have been summoned 

' to answer in this cause, and who have failed to answer 
“within the time prescribed by law, to wit: against Jo- 
. seph Wood, James B. Craighead, William R, Hallet, Pre- 
 sident of the Mobile Bank, John Gayle and William J. 
Vandegraff, Andrew Armstrong, Cashier of the Branch of 
the Bank of the State of Alabama; at Mobile; William R. 
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Hallet, Jonathan Emanuel, Thomas W. McCoy, Audley 
H. Gazzam, Edward Hanrick, Lewis Andrews, partner 
of the firm of Andrews & Brothers;—and also moved that 
the court proceed to try the right to the property levied 
on and claimed by Joseph Wood, and also to that levied. 
on and claimed by William R. Hallet, as the property of. 
Robert Wilson, Hallet and Company, respectively. 

“And thereupon came James B. Craighead, esquire, 
Messrs. Gayle. & Vandegraff, esquires, and Gordon, 
Chandler & Campbell, esquires, amici curia, and who 
moved the court to quash the attachment, and all the 
proceedings thereupon, had on the following grounds: 

First, the want of an affidavit, according to the statute. | 
Secondly, for want of a proper bond. Thirdly, -for de- 
fects in the writ. 

“And the said amici curie also moved the court to set 
aside the proceedings for irregularity, because the decla- 
ration does not correspond with the attachment ;—be- 
cause the attachment was taken for a debt not due; be- 
cause, upon the attachment and declaration, it discloses 
acase upon which no attachment ought to have issued ; 
and because the whole proceeding is uncertain, variant 
and illegal: all which being seen and heard by the court, 
‘and due deliberation being thereupon had, it seems to 
the court, that the said attachment,” &c. “should be’ 
quashed, and the same are by the court quashed and dis- 
missed.” | 
The court. refused the motion for judgment, &c. as 

. made by the plaintiff, and rendered a judgment, against. 
the plaintiff for cost. — Rare 

From a bill of exceptions, sealed by the judge of the 


> 
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County court, it appeared that the plaintiff tendered a 
new bond immediately after the decision upon the mo- 
tion to quash was announced, conforming to the affida- 
vit and writ of attachment, which the court refused to 
accept, though entirely satisfied of the solvency of the 
surety who executed it. 
Under the state of facts above disclosed, this case was 
brought here by appeal. 
The assignments of error now made are as follows: 
1. The court erred in quashing the said attachment. 
2. The court erred, as set forth in the bill of excep- 
tions taken by the appellant below. 
3. The court erred in rendering judgment below 
against the appellant. 
4. The court erred in refusing to render judgment for 
the plaintiff below, as moved for by it. 
5. The court erred in refusing to allow the motions 
made by the appellant. 
6. The court erred in sustaining the motions made by 
the amici curia in the court below. 
’ 7, The court erred in discharging the garnishees be- 
low. 
























Stewart, for the plaintiff in error. 
Campbell, contra. 











Stewart, for plaintiff in error—The objection made is, 
that the attachment will not lie, because the liability is 
not acontingent one, and not due, and may never become 
a debt due; and the case of Benson vs. Campbell is cited 
to sustain that position. 
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That the debt is not yet due, is not the objection— 
(See Aikin’s Dig, p. 37.) Anattachment will lie fora 
debt not yet due, and the attachment shall be a lien un- 
til the debt becomes due. ‘The law does not, by the at- 
tachment, authorise a judgment on such a demand before 
due; it merely authorises a party to secure and obtain 





security for his debt, until it becomes due; and whether 
there shall be a recovery or not, must depend upon whe- 
ther the liability is completed afterwards or not—it is 
-very different from the case where a judgment is allow- 
ed at once abating interest. Such is not the remedy giv- 
en by our statute. ; 

A mere contingency of itself, is not a sufficient objec- 
tion—for all obligations payable at a future wie may be 
said to be contingent. If a note, payment may be 
made—a set off may be set up—the consideration may 
fail—the note may be altered by the holder, and become 
void. If the note be a joint and several one, it may be 
paid by another party-—_takeh up by an endorser, &c. 

All obligations are at least contingent as to the ques- 


tion of payment, for the obligation may be paid at ma- 


turity ; and if so, there never can bea judgment. Then, 
in all cases of this nature, whether there shall ever tea 
judgment or not, will de} oes upon the occurrences to 
happen-after action brought, and there can exist no pos- 
sible case where this contingency does not exist, and 
where the right of action exists at the time of suit 
brought, and where we can say there will certainly be 
a judgment eventually on the demand; whether there 
shall be a judginent or not, depends on a cuntingency. 
It is, therefore, not the contingency merely, which is to 
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govern us—but either we must make a distinction be- 
tween different degrees of contingency, or seek a new 
principle of distinction. 

These reflections and others, lead me to the conclusion, 
that whether the debt be merely contingent or not, 
_ would make no difference under this statute. But there 

is a decision of the court, and if the court are satisfied 
with the propriety of the decision, then we must exa- 
mine the extent to which the principle decided, is to be 
carried. ° 

If the objection is to rest upon the question of contin- 
gency, (and all cases must necessarily be more or less 
contingent,) then it is the degree and extent of the con- 
tingency which we must investigate. It is evident the 
rule must have a limit, and there must be some stopping 
place; the line of demarcation between cases where the 
attachment. will lie, and where it will not, must be 
drawn. How far will the court extend it? 

The case of Benson vs. Campbell, was a most presump- 
tuous attempt to attach, without any right or tithe what- 
ever, and that case, so far as the facts of it are concerned, 
proves nothing. In that case, Campbell was not the 
holder of the bill. He had endorsed a bill as a surety, 
and had paid nothing, but became alarmed, lest he should 
afterwards become liable, and be compelled to ‘pay, in 
which case he would have a-claim against his principal ; 
but he parted with no consideration—paid no money— 
and had no right to recover against any body ; but the 
holder of the. bill was the party entitled to the money. 

The case there was, that he might first become, by pos- 
sibility, liable himself; then he might pay, and then he 
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would have a claim against Benson. This was a pre- 
posterous claim. These facts appeared in the writ of 
attachment. It recited no indebtedness whatever, present 
or future. There was no declaration. The court said 
they would remand, if the fault was in the declaration; 
but “no declaration could be framed on that writ,”— 
therefore, they would reverse in ¢oto. There was no affi- 
davit of indebtedness. The objection there was radical 
—not merely technical—it was absolute, and advantage 
of it taken by the defendant himself. No case could be 
framed.on it which would authorise a recovery. From 
the facts shewn, it was apparent that it was not a case 
where there might be, or might not be, a right to recover, 
but it Was a case where it was conclusively shewn that 
there could be no right. 

Our case is different. Suppose that on our writ, we 
should have framed a declaration, shewing an absolute 
liability at all events—then there could have been no 
difficulty. In the affidavit in our case, we shew on oath 
an absolute indebtedness. The endorsement on the writ, 
can never be taken to defeat the writ. It cannot be re- 
sorted to for that purpose. Suppose the declaration was 
variant from the endorsement on the writ—the variance 
could only have been taken advantage of by plea in 
abatement—not by demurrer; and if he failed to do so, 
it was noterror. The proceedings in attachment say 
the statute must be liberally construed. 

- Ours is a case where it is not conclusively shewn from 
the declaration, much less the writ, (and it is the writ 
which is quashed—the quashing of the declaration, or 
setting it aside, or refusing to grant our motion for judg- 
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ment by default, could not have injured us, for we would 
have amended it, and filed a new one, shewing absolute 
liability, which could be done, without any inconsisten- 
cy with the writ, affidavit or endorsement,) whether the 
debt is absolute or not. It may for aught the court 
knows, from the writ, affidavit and endorsement, be a 
” ease of absolute liability on the part of S. Andrews. The 
truth of the case—the very facts which can be stated— 
will afford the best argument possible to prove this. 
The facts are these: 8. Andrews and H. M. Andrews 
were partners. ‘The firm of H. M. Andrews § Co. con- 
sisted of H. M. & 8S. Andrews; and H. M. Andrews was 
@ partner with S. Andrews in Mobile, under the name 
of S. Andrews. ‘The bills were drawn on the New York 
house, without funds, for the accommodation ®f the house 
of S. Andrews in Mobile. 8S. Andrews got the money, 
and it was an expedient used to raise money by him; 
so that in fact he was drawer and acceptor both. No 
demand was necessary—no notice was necessary to him, 
—and he, as well as H. M. Andrews, were jointly and 
severally liable for the whole debt, as drawers, and also 
as acceptors. (They may, as such, be jointly and sepa- 
rately sued by our statutes.) Suppose these facts had 
been disclosed by the declaration, the objection would 
have vanished. It would be a case of positive and ab- 
solute, not contingent liability in S. Andrews—for he 
draws on himself. ‘Then if this be true, and such a de. 
claration could have been filed, the writ could not be 
quashed, for its sufficiency cannot depend on the good- 
ness or defectiveness of the declaration. The court might 
have refused to grant us the judgment by default, we 
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asked, but should not quash the writ. We would haoe 





filed a new declaration. 

But I now propose to shew more than this; I propose 
to shew that the declaration was a gpod one, and one 
which would adinit of being proved and satisfied by 
proof of an absolute liability. It is true, that the counts 
are in the usual form, averring notice, demand, protest, 
é&c. ~ But it does not follow, that we must prove demand, 
protest and notice, to prove and satisfy the averments of 
it. Suppose we were to go to trial under this declara- 
tion, and then prove the very facts which I have before 
stated—the court would have told the jury, that if they 
believed those facts, they must find for the plaintiff; that 
they were tantamount, and equivalent to demand, notice 
and protest; that the liability was absolute, because the 
law would consider such drawing as a fraud on the 
bank; and that as to the forim of the declaration, any 
thing which would amount to a waiver of demand, no- 
tice and protest, or any thing which would shew them 
to be unnecessary, Was wiltoses it to satisfy the averments 
of those things, and would have cited law in support of 
this proposition. And this court would have affirmed that 
judgment. 


This view of the case turns upon the question, whe- 


ther or not this declaration, in the shape in which it is, 
would admit of proof of an absolute indebtedness.— 
There are a great variety of cases, which might be pre- 
sented, which would satisfy the averments of the decla- 
ration as laid, and still be cases of absolute liability. 
Suppose we were to produce on the trial, an acknow- 
Jedgment in writing, signed by S. Andrews, dated after 
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the drawing of the bills, and. before suit brought, as fol- 
lows: “LI agree to waive the necessity of protest and no- 
tice, admit that the bills were drawn for my accommo- 
dation, and that I received the consideration, and am pri- 
.. marily liable, having no funds in the hands of H. M. An- 
drews to. pay them,”—or any other thing of the same 
import; or suppose it was shewn that the firm of H. M. 
Andrews & Co. consisted solely of “Sol. Andrews,” him- 
self alone, doing business in New York, under the name 
_ and style of H. M. Andrews and Co.—or any other state 
of facts whatever, of which a thousand might be ima- 
gined, which would put those bills ia the class of bills 
in which the drawer was in fact the party primarily lia- 
ble, and that if any other party paid the bill, he would 
have an action thereon against him (the drawer) for the 
amount. Then on the trial, a recovery could be had on 
those counts, and no special form of declaration was ne- 
cessary, the general form being sufficient to admit such 
‘proof. : 

It therefore appears, that the case might in fact be a 
case of absolute liability, of might not, and whether it 
“was or- was not, was to appear from the proof. But even 
if it. appeared from the. declaration, the declaration can 
_ mever determine whether a writ, when issued, was sub- 
. ject to be quashed or not quashed. The writ was good 
_or bad when issued, and ro subsequent part of the plea- 
ding can vary its original merits. 

Why shall we say it was bad from its own face? It 
recites that “Sol. Andrews was indebted in the sum of 
&-, to become due hereafter, not -contingently, but abso- 
lutely.” Very different from the case of Benson vs. Camp. 
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bell: the affidavit is to the same effect, of an absolute in- 
debtedness—the endorsement is not ificonsistent with this 
state of the case, and does not destroy the ayerments of ab- 
solute indebtedness contained in the affidavit and Writ. 
The bond would secure 8. Andrews against all injuries 
which might arise, if the claim was an improper one, and 
the debt not really an absolute one. He might plead in 
abatement, that it was a contingent liability, if such was 
the fact, and abate the writ; but he could not file such 
plea, because it required to be sworn to, (and he .could 
not deny the fact,) and he would have to give us a better 
writ, if the liability was absolute. Now, it does not ap- 
pear that he denied in any way the absoluteness of the 
debt; but strangers, who do not know whether it is ab- 
solute or not, do interfere without it appearing to be, and 
without pretending that they represent him, and persons 
who are not liable to him, because of the very fact that. 
they do not pretend to represent him, but they represent 
their own interest. They injure both plaintiff and de- 
fendant, and without authority. I do not ‘deny, that if 
they had pretended to represent Andrews, that their au- 
‘thority to do so could be disputed, because they are coun- 
sellors; but they do not-say that they have his warrant, 
or that they wish to represent his interests. ‘They do 
not say whose interests they desire to protect, and the 
presumption is against them. 

Andrews himself, was in default for not appearing— 
the time had passed when the bills had fallen due, and. 
it was by the declaration shewn, that the liability had 
become, under ary view of it,- and was, absolute, at the 
time. the writ was quashed. ‘The general statutes of 
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Jeofails would prevent our defeat in this case, because 
the demand must be tried according to its merits, and 
justice. But the attachment law is still more liberal by 
its express enactments. If there be no bond and affida- 
vit, it must be abated by plea. There is no part of the 
statute which authorises the motion to quash, either by 
the defendant or any one elise. ‘The law first required 
the defendant to replevy, before he was admitted to 
plead, (Aik. Dig. p. 41, s.13;) but it was amended so as 
to allow him to appear and plead without replevying. 

Section seventeen provides, that the statute shall not be 





rigidly construed; even the original papers may be 


amended. The right to amend is absolute, unless the er- 
ror was a fraudulent one; nothing else can prevent the 
amendment. 

Seétion thirty-nive provides, that no attachment shall 
be abated for want of form, much less quashed. The 
motion to quash must certainly be confined, if it can be 
made at all, to What appears on the face of the writ—for 
the statute has provided that want of bond and affidavit 
shall be by plea in abatement—and this court has deter- 
mined that a defective writ, in the case where the return 
day is wrong, is not void, but voidable, and may be aba- 
ted—not quashed. 

I will conclude, by adverting to the wide field opened 
in these cases, if this objection can prevail. Where shall 
itstop? What the line of demarcation between cases to 
be considered contingent, and those not? The case of 
Benson is one where not only the liability is contingent, 
but where the plaintiff’s grievance is contingent. Not 
so in this ease: Andrews has received the consideration, 
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and we have parted Certainly, any case where 
the liability is primary, is not contingent. Apply this 


rule to cases of joint makers—of endorsers—against joint 
and several ima! against sureties, where the plaintyff 


are liable, only where 


ts the holder-— 
the maker is pr uted to insolvency—but where they 


cannot be found, (case nnder our stat where notes are not 
payable in bank,) and all cases where others are liable 
as Well as tl ere a party hasa right 
of action against several at the same time for the same 
vause Of action, as bills endorsed, and notes endorsed, and 
what will be the effect of this principle? It will 
prove very in} justice, I > equal rights of 
all creditors ;—they should ail be upon the same footing. 
One creditor may acquire a licn on all a man’s property, 
‘bstance, though not 


whose contract is 


when the contract 
in form, tot 
absolute in for, but contingent in reality—which result 
was never int i tat 
Campbell, fo rror.—The counsel for 
ations are contingent as 


the plaintiff ins: 
to the question of payment, aud because the statute per- 
mits an attachment to i » Updo! obligation to which 
there is incident such a contingency, an attachment. may 
issue upon all « t liabilities 

The contingency in the question of payment, arises 


+ 


fthe debtor. [If he honestly fulfils 


out of some conduct of 
the contract, payment will be made—but as the conduct 


he may maintain. renders the fact doubtful, (in certain 


= P. 
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; specified cases,) security is afforded to the creditor, by al- 
lowing in advance the remedy by attachment. 

The contingency in the “ question of payment,” arises 
out of none of the stipulations of the contract. Both 
parties contemplate certainty in the payment, and one 
party pledges fidelity in the performance of that act. 

The contingency that we say renders this remedy im- 
proper, is, that the liability of the defendant may never 
‘exist. He may never owe the plaintiff! one cent. The 
parties do not contemplate that he will owe the plaintiff. 
Whether he will owe the plaintiff, depends upon circum- 
stances, still to intervene. Until they occur, there is no 
claim that the plaintiff is justly subject to. 

The case of Benson vs. Campbell, (6 Porter’s R. 445,) is 
‘express to this point. A party had become liable, as an 


‘accommodation endorser, on a bill of exchange. His li-. 


‘ability was not certain—nor had he done any act to in- 
‘sure aclaim against the defendant. But he was ina 
situation in which a liability might arise to pay the debt, 
and the defendant was proceeding in such a manner as 
rendered it probable that he would be compelled to do so. 
But the court determined that the process of attach- 
ment rests upon no quia timit principle. ‘There must be 
‘a direct contract, either matured and violated; or one the 
wiolation of which was rendered probable, to authorise 
_its adoption. There must be an indebtedness at the 


= time. 


The same contingencies appear in this contract. <A 
drawer of a bill is supposed to assign effects at the time 
for the payment of the bill. Whether he shall ‘ever be 
called to do more than this, is uncertain. Whether he 
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shall become liable to do more, is dependent upon the 
acts of others. These acts must be performed before his 
liability arises. ‘The contingency of a further liability 
in the drawer, is as remote as that in the case of Benson 
VS. Campbell. 

The facts stated by counsel, should have appeared in 
the affidavit, to justify the argument upon it. It is true, 
that a drawer of a bill may, at the time it was. negotia- 
ted, give collateral instruments, that will render it a di- 
rect liability—or there may be circumstances that will 
convert & collateral into a direct liability. Those circum- 
stances ought to be shown. 

The old statute required that the affidavit should spe- 
cify the nature of the debt—the account between the par- 
ties. . If our present statute does not make the requisi- 

. tion, it has not changed the principle upon which the 
employment of the remedy depends—(3 Stewart & Por- 
ter, 67.) 


COLLIER, C. J.—It has long been the most general 
practice in this State, to move to‘quash attachments in 
the manner in which the motion was submitted in the 
case at bar:—A practice suggested:ex majore cautela, and 
originating doubtiess, from an apprehension that an ap- 
‘pearance as counsel, operates a waiver of all defects ap- 
parent upon the face of the proceedings—an idea, cer- 
tainly without any foundation, either in law or reason.— 
And motions thussubmitted have been entertained by our 
courts, under the impression that it was competent for 
them; mero motu, to repudiate a case commenced by at- 
tachment where the remedy was unauthorised, or. the re- 


_ 
. 
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quisites of the statute were not complied with. Ina 
case rendering it necessary, it night indeed be a matter 
of serious inquiry, whether a practice that has so long 
prevailed, should be held irregular, ;however much we 
might feel inclined to disregard it, were it res integra. 

But the present case does not require us to consider 
the general powers Of an amicus curia, for the record 
clearly discovers that several of the gentlemen who pre- 
sented themselves before the County court in that char- 
acter, had such an interest in the controversy, as author- 
ised them to submit a motien to quash the attachment, 
issued at the suit of the plaintiff. They had been sum- 
moned as garnishees, to answer as to their indebtedness 
to the defendant, and at the time they made their motion, 
the motion of the plaintifi’s attorney for a judgment by 
default, was pending before the court. So we think it 
clear, that at least several of the gentlemen who advoca- 
ted the motion to quash, cannot be regarded as mere vo- 
lunteers without an interest—and either one of them be- 
ing authorised as a privy in interest, to point out defects 
in the proceedings, it is immaterial what is the predica- 
ment of the others. 

The true inquiry, then, is, did the County court err in 
its judgment? The bond oa which the attachment is- 
sued, does not correspond with the attachment. It re- 
cites the time when the court is to be holden, to be the 
first Monday in June, without destgnating it as the nezt 

County court, &c. If the condition of the bond contained 
these latter words, we will not say that they would not 
authorise the rejection of the former, viz. “the jirst Mon- 
day in June next,” and the bond then be a sufficient com- 
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pliance with the law; although this court, under its first 
organization, decided that a capias ad satisfaciendum, 
“returnable to the next term of ihe court, to be holden,” 
§c. at a time not appointed by law, was solutely void 
—(Brown vs. Si 3 


In Lyon vs. Malone, (4 Porter's R. ,) this court de- 


termined that a writ of error ne Cahewien o° the term of 
the Supreme court to which it was retur able, might be 
amended by its teste, or by the bond or citation ;—that 
the time of its issuance being ascertained from either of 
these sources, the statute upon the subject ascertains the 
return to be the next succeeding term of the court. In 
the case before us, the statute is not so explicit on this 
point, but the court to which the proceedings are return- 
able, and the time when they are to be returned, is pre- 
scribed by the officer issuing the aitachment, adh must 
appear on-the 

sec. 6.) 

In Lowry vs. Stow, (7 Porter, 483.) the bond described 
the attachiment as being returnable near two years pre- 
vious to its issuance, and was « idered by this court as 
defective. 

The. bond, then, was defective; yet the court should 
not, for that cause, have quashed the proceedings. ‘This 
court has heretofore decided, under the influence of the 
seventeenth section, (Aik. Dig. p. 42,) of the attachment 
law, as revised in eighteen hundred and thirty-three, 
that a defective bond was not a -sufficie cause for 
quashing the proceedings by attachment, unless the 
plaintiff declined executing a perfect bond- (Lomgy VS. 
Stow, 7 Porter. 483: sce also Pearsall § Stanton vs. Mid- 
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dlebrouk, 2 Stew. §: Por. R. 406; and Johnson vs. Hale, 
3 Stew. §* Por. R. S31.) 

It is further insisted for the defendant; that the record 
does not disclose such a liability as will form the basis 
of an attachment—that the defendant may probably 
never become chargeable to the plaintiff—a fact which 
cannot be known, until after the protest of his bills 
for non-acceptance or non-payment; so that at most, his 
undertaking with the plaintiff is contingent. 

In Benson vs. Campbell, (6 Porter’s R. 455,) it was 
held that “uiader our. attachment laws, a plaintiff must 
show that the defendant is indebied to him in a sum of 
‘money past due, OY clse in a sum of money to be paid at a 
future day.’ ‘That “a possibility depending upon a con- 

: tingency which may never happen—the dishonor of ‘a 
draft, for the payment of which the defendant was a 
surety,” could not be proceeded on by attachment. But 
neither the writ, aflidavit or bond, inform us that the 
defendant's estate was attached to satisfy a contingent 
liability, and for any thing shown by either of these, 
the undertaking for which the plaintiff is seeking re- 
dress, is absolute. 

The endorsement on the attachment, it is trué, disclo- 
ses the character of the plaintiff ‘s demand- -yet this can- 

not be regarded a part of the record, inasmuch as the 
law does not require the cause of action to be endorsed 
on the attachment. ‘This point was brought directly to 

the view of this court, in Lowry vs. Stow, (7 Porter's .R. 

483,) and it is there shown that the act of eighteen hun- 

dred and seven, which makes it “the duty of the clerk, 
or -plaintiff’s attorney. to endorse on the back of the writ 


‘ 
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the cause of the action, the nature of the specialty, or the 
grounds on which the action is founded,” as indicated 
both by its terms and its title, “applies to the initiatory 
process in a cause issuing from courts in which clerks 
are necessary officers.” ‘This decision still meets our en- 
tire approbation—and the endorsement not constituting 
a part of the record, affords no warrant for the judgment 
of the County court: 

The only remaining question raised is, whether a cor- 
poration can, in any case, recover its debts by attachment. 
Our statute upon the subject enacts. that “original attach- 
ments, foreign and domestic, may be issued by any judge 
of the Circuit or County courts, or any justice of the 
peace.” And further, that “every judge or justice, before. 
issuing an attachment, shall require the party applying 
for the same, his agent, attorney or factor, to make affi- 
davit in writing, that the person against whom. the at- 
tachment is prayed, absconds,” &c. “ and shall further re- 
quire the person applying for the attachment,-his agent, 
attorney or factor, to swear to the amount of the sum due 


‘the plaintiff,” &c.: “and shall further require the plain- 


tiff, his agent, attorney or factor, to give bond payable to 
the defendant,’ &c. ‘The same statute also provides, that 
“a writ of attachment may in all cases issue against the 
property of a debtor legally subject to the process of at- 
tachment, although the debt or demand of the plaintiff 
be not due,” &c.—-(Aik. Dig. p. 37, 39, s. 2, 3, 7.) 

The right of a corporation to avail itself of the remedy 
by attachment, arose in The Trenton Banking Company 
vs. Haverstick, (6 Hals. R. 171.) The objection, there, 
was rested upon the ground that the law of New Jersey 
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required the oath, in order to obtain the attachment to 
be made by the applicant for the writ, and hence it was 
argued, that inasinuch as an ariificial person could not of 
make an «evil, the bank could not entitle itself to that 

t 


remedy. Bui the court remarked, that “a construction 


of the act respecting attachments would be unsound and 
indefensible, and entirely inconsistent with the intention 


of the legislature, which should preclude a corporation 
from suing outa writ of attachrthent; as must be the 
result, if the act be so construed as to require the affiida- 
vit from the corporation itself, or to deny the use of the 
writ without such afidarit. The law which gives exis- 
tence to the corporation, —which allows it to sue and?be 
sued, necessarily confers the authority to perform by its 
agents, by who alone it can act, incidental services like 
that in question.” 4 

Again, say the court: “In general, there is a manifest Bs 
propriety in the inaking of such «afidavits by the cashier, 
or president, or one of the acting clerks of the bank, be- | 
cause acquainted with the duties of their stations, with 
its pecuniary affairs, and of course with its creditors and 
debtors. But they are, and act in so doing, as the agents 
of the corporation.” 

The court consider the general right to sue and be 
sued, and so construe the statute of New Jersey, as to 
make the term “ applicant,’ as far as corporations are 
concerned, not to inhibit the instrumentality of agents 
or attorneys. ee 

Our statule expressly authorises the «fidavit and bond 
to be made and executed by an agent, attorney, &c.; 





and the right to. proceed by attachinent, results from the 
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incidental power and liability of suing and being sued, 
which pertains to ‘all corporations, even at common law; 
unless taken away by positive enactment. The counsel 
for the defendant in error,*conceding the justness of this 
reasoning and conclusion, argues that it has no applica- 
tion to banking corporations in this State—that the con- 
stitution, by declaring that “the remedy for collecting 
debts shall be reciprocal, for and against the bank’— 
(Section five, article on banks, of the constitution of 
Alabama,)—denies to the plaintiff the remedy by attach- 
ment. ‘That inasmuch as the plaintiff cannot be subject 
to such a proceeding, to allow it to avail itself of it, 
would bea violation of the reciprocity intended to be 
secured by the constitution. This argument we think 
rather more specious than solid. With a view to the 
proper understanding of the constitutional provision, it 
may be. well to consider the circumstances under which 
it was adopted. 

In the charters of the Huntsville, St. Stephens and Mo- 
bile banks, (the only banks established previous to the 
organization of the State government.) these corporations 
were invested with power to proceed summarily against 
their debtors, and recover a judgment at the first term of 
the court, while a creditor of the banks was recuired to 
pursue the ordinary forms to collect his debt. ‘To do 
away with such inequality, by subjecting the banks, as 
far as practicable, to the remedies they might employ, 
the provision we have cited, was made a part of the con- 
stitution. Its purpose was clearly to restrain the legis- 
lature from. granting to banking corporations erclusive 


facilities in the collection of their debts. The attachment- 
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laws are asiaiee in their terms— elieeiax to all alike, t the 
benefit of their provisions, and operating upon all who 
place themselves in the predicament in which they con- 
template the debtor. ‘That the plaintiff, as an artificial 
person, never can abscond, is clear, and cannot, for that 


cause, be subject to an attachment; yet this does not de- 
pend upon any negative terms used in the statute, but 
results from the nature of the plaintiff’s character. The 
proceeding in the present case, is intended as a _ substi- 
tute for the personal service of process; if the defendant 
appears and gives bail to the action, the writ of attach- 
ment becomes funecius officio, and the case progresses as 
if it had been commenced in the usual manner. Now, 
as the plaintiff could not abscond, but must abide the or- 
dinary »rocedure of the law, it is difficult to discover any 
foundation in justice for the defendant’s objection. In 
fact, if an attachment was denied to the plaintiff, there 
would be plausibility in an argument, that by its denial, 
the plaintiff did not occupy ground in regard to the col- 
lection of its debts, as favorable as an individual credi- 
tor—while it was always in a condition to be sued, its 
debtors, by absconding, might escape its suits. We are 
clear in the opinion, that the constitution does not lend 
any aid to the defendant. 

The argument, that natural persons are alone entitled 
‘or liable to the process of attachment, cannot be main- 
tained. It is true, that the statute would seem to refer 
to such persons only, yet it is well settled, that the term 
“ person,” in a Statute, embraces not only natural, but ar- 
tificial persons; unless its language indicates that it was 
employed in a morc limited sense,.or the subject matter 
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of the act leads to a different conclusion. So far as the 
case at bar is concerned, we can discover no reason for 
restricting the meaning of the legislature. 

In the Bank of the United States vs. the Bank of North 
Carolina, (6 Pet. Rep. 29,) it was decided, that a corpora- 
tion was a person, When placed in circumstances iden- 
tical with those of a natural person—(s. p. The Farmers’ 
Bank of Delaware vs. the Elkton Bank of Maryland, 12 
Pet. Rep. 134, 135; and U.S. vs. Amedy, 11 Wheat. R. 
392.) 

It cannot have been supposed by the County court, 
that the defendant would have been without remedy, if 
the attachment was wrongfully or vexatiously sued out. 
If such an idea influenced its derision, it was clearly er- 
roneous. ‘The obligors in the bond would be bound to 
respond in damages, if the defendant was improperly 
aggrieved. 

In examining the questions presented for our decision, 
we have not felt authorised to look into the declaration. 
Upon the motion to quash, it did not regularly come 
before the court. [fit be variant from the writ, or de- 
fective in itself, the defendant’s remedy is entirely differ- 
ent from that he has adopted. 

In our opinion, the judgment must be reversed, and 


the case remanded. 


GOLDTHWAITE, J., not sitting. 
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HOGAN US. THORINGTON. 


1. The action for a false warranty, is intended, not so much to 
punish the seller, as to compensate the purchaser for any inju- 
ry he may have sustained. 


2. Andin such cases, the measure of damages is the injury sus- 
tained by plaintiff, in consequence of the false warranty. 


3. Where one warrants a slave to be sound, which was not so— 
but who afterwards recovered and became sound—the mea- 
sure of damages, is, the sums paid for medical attendance, 
nursing, &c. which induced the recovery. 


Error to Montgomery Circuit court. : 

Case for a false warranty, tried by Judge A. Martin. 

The defendant in error brought an action in the Cir- 
cuit court of Montgomery, to recover damages of the 
plaintiff, for having falsely warranted to be sound, a ne- 
gro woman, which he had previously sold to him. The 
case was tried on the general issue, When the jury found 
a verdict for the plaintiff, for three hundred and seventy- 
twe dollars. ; 

At the trial, the presiding judge sealed a bill of excep- 
tions, at the instance of the plaintiff, from which it ap- 
peared “that the plaintiff (defendant in error) proved the 
unsoundness of the negro at the time of the sale, in Fe- 
bruary, eighteen hundred and thirty-three; and that at 
that time, she was not worth one half as much as she 
would have been if sound; that the price paid by plain- 
tiff for said slave was five hundred and fifty dollars. 

“It was further proved, that since the sale to plaintiff, 
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negroes had greatly inereased in price, and that the slave 
in question had apparently recovered from her unsound- 
ness. 

“The defendant proved, that the plaintiff sold said slave 
for one thousand dollars, without any warranty of 
soundness. 

“The defendant moved the court to charge, that if the 
plaintiff had realized from the sale of said slave, a great- 
er amount than the purchase money, and the interest 
thereon, he was not entitled to recover; which charge, 
the court refused to give, but charged the jury, that they 
could not take into consideration, the amount the plantiff 
received; but that the true measure of damages was the 
difference between the real falue of the slave, at the time 
of the warranty, and what would have been her value, 
if sound, with interest thereon. ‘To which charge, the 
defendant excepted,” §-c.—and here assigned the same 
for error. 


Campbell, for the plaintiff in error. 
Robert D. Thorington, contra. 


COLLIER, C. J.—The action for a false warranty is 
intended not so much to punish the seller. as to compen- 


sate the purchaser: for any injury he may have sustain- 
ed; and inorder to a just admeasurement of damages, 
the proper inquiry in such a case is, what injury has the 
plaintiff sustained. ‘The deterioration in value, by rea- 
son of unsoundness, or other defect, against which the 
‘ defendant has stipulated, is only important, as furnish- 
ing a criterion of damages. What would be suffieient 
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to constitute unsoundness, and as such, a breach of the 
warranty, does not arise upen the record; for it is adimit- 
ed, that the slave was unsound at the time of the defen- 
dant’s purchase. Yet the evidence shows, that she had 
recovered, so far as appearance indicated the state of 
health, and had been sold by the defendant at a large ad- 
vance on his purchase. So that it would be obviously un- 
just to allow the defendant to recover damages, to the 
extent to which her value was supposed to have been 
impaired, by a disease, under which she labored at the 
time of his purchase, with interest on that sum; unless 
he was placed in a situation so much more unfavorable 
than he would have been, had the slave been sound.— 
We think, both reason and authority would graduate the 
defendant’s recovery by the injury he has suffered in con- 
sequence of the false warranty.—(Cozzins vs. Whitaker, 
3 Stewart & Porter, 329; Weaver vs. Wallace, 4 Hals. R. 
251; Egleston vs. Macauley, 1 McC. R. 379; Caswell ys. 
Coare, 1 Taunt. R. 566; 3 Starkie’s R. 32.) 
A plaintiff, in general, is entitled to recover for all losses 
resulting directly from a breach -of the warranty ; so 
that, in some cases, he may recover even beyond the price 
he has paid for the thing warranted.—(Borradaile vs. 
Brunton, 2 Moore’s R. 582; 8 Taunt. R. 535; Lightner 
vs. Martin, 2 McCord’s R. 214.) Thus, the purchaser of 
a slave, warranted sound, who has proven entirely va- 
‘lueless, is entitled to be reimbursed, not only the purchase 
money, but all proper expenditures for medical aid, &c. 
To apply this reasoning to the case at bar, if the slave 
_ (though unsound at the time of the defendant’s purchase) 
has been restored to health. so that the only inconveni- 
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ence or loss sustained by that unsoundness, was the ex- 


pense and trouble incurred by the defendant in curing 
her, to that extent should be hisrecovery. It is not for 
the plaintiff to object, that the defendant has been amply 
compensated by the increased price at which he sold the 
slave. This resulted, doubtless, from the demand, and 
of consequence, enhanced value of such property in mar- 
ket, at the two periods of the defendant’s purchase and 
sale. ‘The unsoundness of the siave, when the plaintiff 
parted with her, contributed nothing to such a result; 
she would have been sold for as much by the defendant 
had she then been sound, and no expenditure of money 
by him would have been necessary. It is then, clear, 
that the defendant has sustaified a loss, by the breach of 
the plaintiff’s warranty; or rather, has been prevented 
from realising the profit he was entitled to, by so much 
as the sums paid for medical attendance, nursing, &c. 
diminished it ; and for this loss, he is entitled to recover. 

The consequence is, that the judgment must be revers- 
ed, and the cause remanded. — 
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HILL Us. M’NEILL. 


1. Where, after judgment and execution, one files his bill to en- 

- join the judgment, stating that he has off-sets—but alleging no 

. Surprise on the trial, or discovery of new facts—there is no 
basis on which the jurisdiction of chancery can rest,-—and the 
bill will be dismissed. 


. 2. Where one has off-sets to an action, which he can not prove 
without the aid of plaintiff’s testimony—he must exhibit his 
bill in chancery, calling for a discovery, previous to judgment; 
or else shew a satisfactory excuse for neglecting it. 


3. A bill, in nature of a bill for a new trial at law, is never enter- 
tained, where the party might have had the full benefit of a 
motion for that purpose at kaw. 


Error to Wilcox Circuit court, exercising chancery ju- 
risdiction. 

Bill for injunction and discovery, tried before Cren- 
shaw, J. 

The plaintiff in error exhibited his bill on the equity 
side of the Circuit court of Wilcox county, alleging that 
the defendant had recovered a judgment against him, on 
which an execution had issued against his estate; and 
stating that the defendant, in the same character in which 
the judgment was obtained, was indebted to him ina 
sum larger than the judgment. The bill then prayed 
process Of injunction and subpena, until the matters of 
account could be adjusted in eguity—both of which were 
awarded. The defendant was never served with sub- 
pena; but Aaron Livingston, a party not nained in the 
bill, or elsewhere upon the record. answered, by a gene- 
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ral denial of the allegations of the bill, and an averment 
that he was the only person interested in the judgment 
at law. To this answer the plaintiff filed several ex- 
‘ceptions—all of which were disregarded by the Circuit 
court, the injunction dissolved, and the bill dismissed. 

. The correctness of the proceedings of the Circuit court 
was questioned here by the assignment of errors. 


Stewart, for the plaintiff in error. 


COLLIER, C. J.—The first enquiry which presents it- 
self, in considering this case, is, do the facts, disclosed by 
the -bill, authorise the interference of equity. 

The plaintiff does not inform us why he did not avail 
himself of his sets-off, on the trial at law. If the omis- 
sjon resulted from his inability to prove them, without 
the aid of the defendant's testimony, it was certainly in- 
cumbent upon him to have exhibited his bill, previous to 
the judgment calling fora discovery, or else show a sa- 
tisfactory excuse for having thus long neglected it. 

Again: The billis in the nature of a bill for a new 
trial at law, while it does not at all account for the plain- | 
tiff’s neglect. Such bills are rarely entertained in equi- 
ty—certainly never, where a party. might have had the 
full benefit of a motion for that purpose, at law. No sur- 
prise on the trial—no discovery of new facts are pre- 
tended : there is, then, no basis on which the jurisdic- 
tion of chancery can rest. ‘The cases of Herbert & Kyle 
vs. Hobbs & Fennell, 3 Stewart's Rep. 9; Moore vs. Dial, 
3 Stewart's Rep. 155: and McGrew vs. The Tombeckbee 
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Bank, 5 Porter’s Rep. 547—are conclusive to show, that 
the bill is entirely wanting in equity. 

It is immaterial to consider the regularity of Livings- 
ton’s answer, or the exceptions to it, as the court very pro- 
perly dismissed thebill. The decree is therefore affirmed. 


THE STATE US. WHITWORTH. 


1. The act of fourteenth January, eighteen hundred and twenty- 
six, (Aik. Dig. 298,) is repealed by the act of eighth of Janua- 
ry, eighteen hundred and thirty-six, (Aik. Dig. 2 ed. 624,) so 
far as the selection of grand jurors is-provided for. 


2. By the last mentioned act, it is made the duty of the clerk of 
the Circuit court, and of the sheriff, under the superintendance 
of the judge of the County court, to select from the whole num- 
ber of persons qualified to serve on juries, twenty-four per- 
sons, best qualified in their opinion, to serve on the grand jury. 


3. Therefore, a plea in abatement, framed with reference to the ie | 
former act, and pleaded to an indictment, for exhibiting a gam- < 
ing table, found since the passage of the latter, is bad on de- 
murrer. ese Pp 


er A 


4. The act of eighteen hundred and twenty-eight, inhibiting 
gaming, covers the whole ground of the previous statutes, so 
ar as the keeping, exhibiting, carrying on, or being in any 
manner interested in any gaming table or bank whatever, is 
concerned, and includes every offence connected with the 
ubject matter. 
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5. And as it provides a different, and in some respects, a milder 
punishment for these offences, than the previous statutes ; it 
repeals them, so far as the same offences are provided to be 
punished by it. 





6. A faro bank is within the words of the act of eighteen hun- 
. . i] 9 
dred and twenty-eight; and the words “ gaming table,” and 
° ¢ o 7s e ° 2 5 ° 5 ? 
“ played with cards,” in an indictment for keeping a faro bank, 
may be regarded as surplusage. 


7. The statute provides, that it shall be sufficient for the indict. 
ment to charge, that defendant did keep and exhibit a gam- 
ing table, or bank for gaming, without averring or proving 
that money was won or lost or bet on such gaming table or 
bank. 


8. Where it is proved under an indictment for exhibiting a faro 
bank, that defendant did exhibit a faro bank, without stating 
that the exhibition was for the purpose of gaming—it may be 
inferred that the exhibition was for that purpose. 


irror to the Circuit Court of Tallapoosa. 

Indictment for keeping and exhibiting a faro bank, 
tried before Shortridge, J. 

The defendant was charged with keeping and exhi- 
biting a gaming table, by an indictment, which was as 


follows: 


“The State of Alabama, Tallapcosa county—Circuit 
court, October term, 1836. The grand jurors for the 
county of Tallapoosa, upon their oath present, that Rich- 
ard W. Whitworth, late of said county, on the third day 
of October, in the year of our Lord one thousand eight 
hundred and thirty-six, in the county aforesaid, did keep 

‘and exhibit a certain gaming table, called a faro bank, 
played with cards, and kept for gaming, contrary to the 
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statute, and against the peace and dignity of the State 
of Alabama. 





“G. D. Suortrrinee, Solicitor of the 
Kighth Judicial Circuit.” 

The defendant pleaded two pleas in abatement, which 
- ‘were similar to each other, and alleged “ that the grand 
jurors by whom the said indictment was found, were 
not selected by the Judge of the County court, the com- 
missioners of roads and revenue, the clerk of the Circuit 
court, and the sheriff of the county, from the list of house- 
‘holders and freeholders, returned by the sheriff of Talla- 
-poosa county, according to the provisions of the act,” §-c. 
These pleas were demurred to by the State, and the de- 
‘murrer sustained. The defendant then pleaded not 
guilty; was tried, convicted, and sentenced to pay the 
fine of one thousand dollars, and the costs of prosecution, 
and to remain in jail three months—without bail, and 

until the costs were paid. 
: At the trial, it was proved on behalf of the State, that 
“- the defendant exhibited a faro bank, in Tallapoosa coun- 
ty, within twelve months next before the finding of the 

bill of indictment. 

The counsel for the defendant then requested the court 
to instruct the jury, that a faro bank was not a gaming 
table, as specified in the statute, and that. it was incum- 
‘bent on the prosecutor, to prove that the said faro bank 

‘was played with cards; which instructions were refused ; 
and the jury were charged, that if they believed from 
the evidence, that a faro bank was exhibited (by the de- 
féndant) in. the county of Tallapoosa, within twelve 
months next before the finding of the indi¢étment, they 
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should find the defendant guilty in manner and form as 


charged, and that they might regard the words ‘ga- 
ming table’ and ‘played with cards, as surplusage. At 
the request of the defendant, the questions of law arising 
on the pleas in abatement, the charge of the court, as 
refused, and the instructions given, were reserved as no- 
vel and difficult, under the statute, in order that the same 
might be determined by the Supreme court. 


Attorney General, for the State. 


GOLDTHWAITE, J.—The pleas in abatement seem 
to have been framed witl: a direct reference to the act 
of assembly, passed the fourteenth day of January, eigh- 
teen hundred and twenty-six, entitled ‘an act for the 
better selecting, drawing and summoning jurors’—(Aik. 
Dig. 298.) 

- Jt is unnecessary to consider whether these pleas are 
formally pleaded, because at the time when this indict- 
ment was found, and when the grand jury must have 
been selected, a different mode than the one pointed out 
by the act of eighteen hundred and twenty-six had been 
provided by law, and this act, so far as it governed the 
selection of grand jurors, had been repealed—(Act of 8 
Jan. 1836, Aik. Dig. 2 ed. 624.) 

By-the last enactment, it is made the duty of the clerk 
of the Circuit court, and of the sheriff, under the.super- 
intendence of the judge of the County court, to select 
from the whole number of persons qualified to serve on 
juries, twenty-four persons, best qualified, in their opin- 
ion, to serve On the grand jury,” gc. . The pleas in abate- 
ment, were therefore properly overruled. 
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The instruction to the jury, as well as- those refused, 
involve the construction of the first sections of the acts of 
eighteen hundred and twelve, and eighteen hundred and 
twenty-six, and the fourth section of the act of eighteen 
hundred and twenty-eight, in relation to the offences of 
exhibiting gaming tables, &c. 

The section of the act of eighteen hundred and twelve, 
is in these words: “If any person or persons shall be 
guilty of keeping or exhibiting any gaming table, com- 
monly called A B C, or E O, or roulette, or rowley pow- 
ley, or rouge and noir, or any faro bank, or any other 
gaming table of the same or.like kind, or of any other 

, description, under any ofher denomination whatsoever, 
or shall be in any manner, either directly or indirectly, 
interested or concerned in any of the aforesaid gaming 
tables, bank or games, cither by furnishing money or 
other articles, for the purpose of carrying on the same, 
being interested in the loss or gain of the said table or 
bank, or employed in any manner in conducting, carry- 
ing on or exhibiting said table or bank. Every person 
so Offending, and being convicted thereof in the Superior 
court of law and equity of the proper county, shall pay 
aJfine of not less than five hundred dollars, and not more 
than two thousand dollars, and shall stand in the pillory 
three days in succession, one hour each day”—(Aik. Dig. 
210.) 

So much of the section of the act of eighteen hundred 
and twenty-six, as requires examination, is in these 
words: “And if any person or persons shall, after the 
passage of this act, by him or her, or themselves, or their 
agent, keep, or cause to be kept, any such table, bank, or 
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other invention, by whatever name known or distinguish- 
ed, for the purpose of gaming, or shall permit, or know- 
ingly suffer the same to be kept, for the purpose afore- 
said, on his, her, or their premises, he, she or they so of- 
fending, shall, on conviction thereof, upon indictment, be 
fined in a sum not less than five hundred dollars, nor 
more than two thousand dollars, and imprisoned not less 
than two, nor more than twelve months”—(Aik. Dig. 
212.) 

The fourth section of the act of eighteen hundred and 
twenty-eight, is as follows: “If any person or persons: 
shall hereafter be guilty of keeping or exhibiting any 
gaming table called A B C, or E O, or roulette, or rowley 
powley, or rouge and noir, or shall keep or exhibit any 
faro bank, or shall keep or exhibit any other gaming ta- 
ble or bank of the like kind, or of any other description, 
under any other naine or denomination, or without any 
name therefor, or shall in any manner be interested or 








concerned in keeping, exhibiting or carrying on any 
such table, bank or game, each and every such person so 
offending, and being thereof convicted, shall be fined one 
thousand dollars, and on failure to pay the same, shall 
be imprisoned (without bail) for three months’—(Aik. 
Dig. 212.) 

It may be somewhat questionable, whether the act of 
eighteen hundred and twenty-six, is as general and ex- 
tensive as that of eighteen hundred and twelve; but the 
act of eighteen hundred.and twenty-eight covers the 
whole ground of both the previous statutes, so far as the 
keeping, exhibiting, carrying on, or being in any man- 
ner interested in any gaming table or bank whatever ; 
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and includes every offence connected with the subject 
matter, unless the furnishing of money or other things to 
carry on the same, without being in any manner con- 
nected by interest in the table, &c. is an offence intended 
to be punished by the act of eighteen hundred and 
twelve. As the act of eighteen hundred and twenty- 
eight provides a different, and in some respects, a milder 
punishment, for those offences, than the previous statutes, 
it must be held to repeal them, so far as the same of- 
fences are provided to be punished by it. 

It cannot.be doubted, that a faro bank is within the 
words of the act of eighteen hundred and twenty eight, 
and whether it bea gaming table or bank, is immate- 
rial;. both are equally within the inhibition of the sta- 
tute, and the only matter to be ascertained by the jury, 
is the exhibition for the purpose of gaming. 

The Circuit court properly refused to charge the jury, 
that 4 faro bank was not a gaming table; and it was 
correct in deciding, that the words ‘gaming table, in 
this indictment, as well as ‘ played with cards, might be 
regarded as surplusage. 

The sixth section of the act of eighteen hundred and 
twenty-eight, provides that it shall be sufficient for the 
indictment to charge, that the person indicted, did keep 
and exhibit the gaming table or bank above specified, for 
gaming, Without proving that any money was won, or 
lost, or bet, on such gaming table or bank, &c. The in- 
dictment, in the present instance, contains substantially 
these averments, although they are coupled with the im- 
material allegation, that the gaming table was played 
with cards, and if the evidence was sufficient to warrant 


es.* 
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the charge of the court, the judgment must ke sustain- 
. 90. 

The proof was, that the def:nca it exhibited a faro 
bank. It is not stated that the exhibition was for the 
purpose of gaming --but must not such purpose be infer- 
red, from the ordinary u:ea ting to be attached to these 
terms? Wethink it must. Jt would be absurd, to sup- 
pose that a faro bank can be exhibited for any other pur- 
pose. A different purpose would change the character of 
the exhibition, and it would cease to be a foro bank or 
gaming table. 

There is no error in the decision of either of the ques- 
tions referred to this court, and the judgment of the Cir- 
cuit court is affirined. 
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HOBSON & SONS US. EMANUEL Ct al. 









“1. A written acknowledgment of service of a writ by a deten- 
dant, without proof of such acknowledgment, is not sufficient 
*- .. to. sustain a judgment by defautt. 







; 2. But where parties appear in court, the necessity of the actual 
Service of process is dispensed with. 





3. And an entry on the record, that the parties came by their at- 
torneys, &c. is sufficient evidence of their appearance. 






4. Where one of several defendants, sued as partners, p'eads in 
abatement. and the jury tind the issue for the plaintiffs, and 
judgment is rendered by the court, for the amount of the p'ain- 
tiff’ c'aim, the defendants cannot ob ect in error, on the ren- 
dition of judgment against a'!, on the issue formed upon the 
plea, the jury having found no damages. 


_Error to Perry Circuit court. 
Assumps:t on two promissory notes, against Baker 
Hobson, Nicholi.s Hobson and China Hobson, copartners, 
trading under the firm and style of B. Hobson § Sons. 
* "The service of the writ was accepted by defendants in 
“the following words endorsed on the writ: 
“We do hereby acknowlcdze legal service of the — 
- —this 28 Sept. 1836. B. Hopson & Sons.’ 
~ *To the declaration, Tes:larner D. Hobson, who had 
been sued joiutly with Baker and Nicholas Hobson, mer- 
' chants, g°c., in his. own person, came and said that he 




















‘ wasnamed and called Tescharner D. Hobson, and abs 
que hoc that he never was called China.- which he was 
ready to verify, and prayed judgment, and that the writ 
might be quashed, &c. Plaintiffs replied that Teschar- 

ner was often called Chiner, as the name of Tescharner. 
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And at Spring term, eighteen hundred and. thirty. 
seven, came the parties, by their attorneys, and likewise 
eame a jury, Who said they found the issues for the plain- 
tiffs. It was therefore cousidered by the court, “that 
the plaintiffs the sum of twenty-five hundred and 
fifty-four dollars, the damages in the plaintilf’s declara- 
tien mentioned, and also their costs of suit in this behalf 
expended, for which execution,” &c. 

And at Fall term, eiglteen bundred and _ thirty-eight, 
came the plaintiffs, by their counsel, and moved the.court 
for direction to the clerk, to amend a clerical error of the 
Spring term, eighteen hundred and thirty-seven, of the 
court, so that judgment might be rendered nune pro tune, 
that the jury find the issues in favor of the plaintiffs, and 
assess their damages, &c. The motion was" granted, 
and it was considered that execution might issue, &e. 

To reverse the judgment, a writ of error was sued out. 
The following errors Were assigned: . 

* J. It does not appear that legal service of the writ. 
was ever made upon defendants—or that they were in 
court. 

2. The court erred in rendering judgment against all 
the defendants to the action for the damages, when the 
only issue was upon the plea in abatement filed by one 
defendant, and the jury having assessed no damages. 7 


Porter, for plaintiffs in error. 
Phelan, contra. 


GOLDTHWAITE, J.—If the judgment of the Circuit 
court was supported only by the acknowledgment of 
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service, this, Without proof, would be insufficient to sus- 
tain it, as decided by this court in Welch vs. Walker et 
ux. (4 Porter, 120;) but it is disclosed hy the record, 
that at the trial term, “ came the parties, by their attor- 
nies, and thereupon cane a jury,” &c. Similar entries 
have been held sufficieut evidence of the appearance of 
parties, and to dispense with the necessity of actual ser- 
vice of process— (Giibert vs. Lane, 3 Porter, 567; Lucy et 
al. vs. Beck, 5 Porter, 167.) The first ussigniment is 
therefore not supported by the record. 

The second assignumeut can avail nothing. One of 
the defendants tu the action, alone thougl.t proper to 
contest the suit, and his defetice did not extend to the 
merits of the cause. After the determinatiou of the is- 
sue on the plea in abatement, the action remained whol- 
ly undefended; and, although it would have beeu n.ore 
regular, to have eutered a formal judgment of nil dicit, 
yel there is no substantial error in that wh ch was ren- 
dered. It was the privilege of the plaintiff to insist, that 
the jury should assess his damages, when they ascertain- 
ed the issue in his favor, but the oinission to do-so, gave 
the defendants no rights, or if they were thereby placed 
in a condition to plead to the merits, they have not done 
s0, and as no defence was interposed, after the determi- 
nation of the. only issue before the jury, the court proper- 
ly rendered judgment for the amount due on the notes. 

The ame ited judgment is not’ attempted to be made 
the subject of revision, and notice of it is therefore unne- 
cessary. Let the judgment be aflirmed. 
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ADAMS Ct al. vs. M’MILLAN. 

1. The inference usua!ly expressed in a dec'aration on a promis- 
sory note, “by means whereol,” &c. is supplied by a state- 
ment cf a prouise to pay the ucte according to its tenor and 
effuct. 


The omission to insert an allegation, that defendant is liab!te 


to pay the not, is not a nietter of substauce, to Le reached by ge- 
nera! doimurrer, or on error. 


3. A promissory note is, in iése/f, a legal liabi'ity, and needs no 
distinet substantive allegation in the dec'aration, to eutitie a 
plaintiff to recover, apart froma description of the note, and 
an allegation of nou-paymeut. ‘ 


Error to the Circuit court of Dallas. 

Assuinpsit on promissory note, tried before Pickens, J. 

The plaintiffs in error were sued in asswmpsit, on a 
promissory note, in the Circuit court of Dallas, and judg- 
meat by default rendered against them. The only error 
relied on was, that “the declaration is defective, in not 
stuting a legal liability.” 


Gayle, for plaintiffs in error. 
Edwards, contra. 


COLLIER, C. J.—The declaration, after setting out the 
promissory note, its delivery, &c. proceeds thus: “and 


said defendants then and there, in consideration of the 
premises, promised to pay the money specified in said 
note, to said plaintiff, according to the tenor and effect 
thereof, yet said defendants have not paid,” &c. 
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It is ob‘ected, that this statement of a promise is not 
sustained by the inference usually thus expressed: “ by 
means Whereol, &c. the said defendants thea and there 
“became liable to yay to the said plaintiff, the said note 
specified, according to the tenor and effect of said note.” 
This allegation is inserted in most forms of declarations, 
where the action is against the parties primarily liable; 
as the maser of a note or accepter of a bill; and thoy 
it may have been considered a formal allegation, the 
omission of which would be bad on special demurrer, it 
is clear, that it is not a matter of sul.stance, to be reach- 
ed by a general demurrer, or on error. 

The promissory note is iv iéself a*legal liability, and 
needs not a distinct substantive allegation to entitle a 
plaintiff to recover, apart from a description of the note, 
and an allegation of non-p iyment, &c. in the declaration 
—(Bayl. on Bills, 112, 362, note 1; Starkie vs. Cheese- 
man, Carth. 510, S. C.; Salk, 123; Anon. Hardre’s Rep. 
486; Bacon’s Ab. {¢it. assumpsit, F.; 1 Taunt. R. 217; 
act of 1812, Aik. Dig. 328; act of 1811; Aik. Dig. 283.) 

There is no error in the record, and the judgment is 
affirmed. 
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THE STATE US. GARNER. 


1. The statute makes the va'ue of property, ma'iciously injured 
or destroved, the basis of the verdict under au indictment; 
and perm:ts the jury to go to the extent of four fold its va.ne; 
and the fine thus assessed is for the benefit of the injured 


party. . 


2. An indictment, therefore, for malicious'y injuring or destroy- 
ing property, shou d coutain an avermeut of the vaiue of tue 
property injured or destroyed. 


Error to the Circuit court of Montgomery. 

Indictment for malicious mischief, tried by Judge A. 
Martin. 

This was an indictment against the defendaat, for 
malicious mischief, in killing a mare, the property of 
one Henry Cannon. 

Issue being joined on the plea of not guilty, the jury 
found a verdict against the defeadant, of two hundred 
dollars. 

A motion was made in arrest of judgment, on the 
ground that the value of the mare charged in the indict- 
»Ment to have been maliciously killed by the defendant, 
Was not averred in the indictment; which motion, the 
court overruled, but reserved the point for the revision of 
this court, as one of novelty and difficulty. 


Attorney General, for the State. 


ORMOND, J.—The statute on which this indictment 
is founded, is to the following effect: 
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“From aud after the passage of this act, any person or 
persons, who shall unlawfully, maliciously and wilfully, 











kill, wound, or disable any horse, mare or gelding, colt 
or filly, jack, jennet or mule, or any goat, sheep or cattle, 
or any hoz, or live stock, of any kind or description 
whutever, belonging to any other -person or persons, or 
shall, &c.; every person or persons so offending, shall, 
on conviction of any of the aforesaid offences, by suffi- 
cient and satisfactory testimony, in any Circuit court 
having jurisdiction of the same, be fined in such sum as 
the jury trying the saine may assess, not exceeding four 
fold the value of the property injured or destroyed, and 
imprisoned in the common jail of the county, any length 
of time, at the discretion of the jury trying the case; 
which fine shall be paid to the party injured.” 

In indictments for larceny, it is necessary to allege the 
value of the property stolen; not only to designate whe- 
ther the offence is grand or petit larceny, but also be- 
cause the owner is entitled to restitution, of the value of 
the goods stolen, if the goods themselves cannot be had. 
It would seem that the same reason would hold in this 
case. ‘The statute makes the value of the property ma- 
liciously injured or destroyed, the basis of the verdict, and 
permits the jury to go to the extent of four fold its value; 
and the fine thus assessed, is for the benefit of the injured 
party. 

It is, therefore, a quasi civil proceeding, prosecuted by 
the State for the benefit of the person whose property 
has beer thus maliciously injured or destroyed, and it 
would be more conosnant to the rules of pleading, and 
to the principles which govern analagous cases, that the 
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before him, in the yard, and called’on the persons pre- 
sent, to witness that he gave said negro to the plaintiff. 

It was also in proof, that the negro had been previ- 
ously sold, to one of the persons present, which contract 
was rescinded at the instance of the father, to enable 
him to make the gift to the plaintiff. 

It was further proved, that after the gift, the negro 

girl and the plaintiff remained together, the former in 
the possession, snd the latter in the family of B. Sims, 
her father, until his death. After the death of B. Sims, 
the said negro girl and her child were taken possession 
of by the defendant, as administrator of B. Sims, in 
whose possession they now remain. 
_ Upon this evidence. the court charged the jury, that a 
delivery and change of possession was absolutely neces- 
sary to the validity of a gift, and if the jury believed 
there had been no such change of possession, the gift was 
absolutely void, and it was their duty to find for the de- 
fendant. This charge was excepted to. 

There was a verdict and judgment for the defendant, 
from which the plaintiff prosecuted a writ of error, and 
now assigned for error the charge of the court. 


J. B. Clark, for plaintiff in error. 
Edwards, contra. 


ORMOND, J.—It is desirable, that in all cases presen- 
ted to this court for revision, the points intended to be 
raised, should be distinctly presented on the record, so 
as to leave no room for doubt or misconstruction. In 
this case, although the point is not presented so clearly 
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as is desirable, yet we think from the context, We can 
arrive at it with reasonable certainty. 

The charge of the court must be considered in connec- 
tion with the evidence, and thus consdered, there can 
be no doubt that the jury were misled by it. 

It is certain that delivery of possession is an essential 
ingredient in a gift of personal property. But when the 
court charged “that a delivery and change of possession 
was absolutely necessary to the validity of a gift, and 
that if there had been no such change of possession, the 
gift was absolutely void ;” the jury were authorised to 
infer, and no doubt did infer, that the gift was invalid, 
even if the delivery was proved, because the negro after- 
wards remained with her former master. The gift was 
complete at the instant of delivery, and if any argument 
had been urged against the fact of delivery, because the 
slave remained with the donor, her former master, the 
court should have left it to the jury to determine whether 
that circumstance was not explained, by its being also 
the home of the donee. This, We think, the jury were 
precluded from doing, by the emphasis wiiich the court 
seem to have given to the fact of possession in addition 
to delivery, as being necessary to constitute a valid gift. 

‘The cases of Goodwin vs. Morgan, (1 Stewart's Rep. 
278,) and Frisbey and wife vs. McCarty (1 Stew. & Por. 
56,) do not militate, in the slightest degree, against the 
principles here laid down. ‘The term “change of pos- 
session,” is a mere paraphrase of the word delivery ; for 
every delivery, with intent to give, operates a change of 
possession, and transfers dominion over the subject of the 
gift to the donee. What facts or circumstances would in 
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law amount to a delivery of personal property, so as to 
consummate a gift, is a question We are not called on to 
determine.. . 
The judgment must be reversed, and the cause reman- 
ded for a new trial, not inconsistent with this opinion. 


FINDLEY et al. vs. RITCHIE. 


1. Provtess must be construed in reference to the law which pro- 
vides for its issuance aud return. 

2. The act of eighteen hundred aud seven, (Aik. Dig. 278,) pro- 
vides, that where a writ ts issved five days-before court, it is 
regularly returvab!e to the next term; and it makes a writ 
abateable, if it be returnable at a term beyond that next to be 


holden. 


3. A writ issued on the third of January, cighteen hundred and 
thirty-eight, and returnab‘e on the fourth: Monday in January 
next, is not iliega'; and the word ner? in the writ, may refer 
to the fourth Monday neri afier its date, aud not to Janua- 
1y, eighteen hundred and thirty-nine. 


Error to the County court of Wilcox. 

Assumpsit on promissory note. 

In this case, the County court of Wileox, on motion of 
the defendant's attorney, at the term holden in January, 
eighteen hundred and thirty-eight. quashed the plaintiffs’ 
writ, Which was issued on the third day of January, 
eighteen hundred and thirty-eight, and made returnable 
in its body, as follows: “before the honorable the Coun- 
ty court, to be holden for Wilcox county, at the place of 
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In Bunn vs. Thomas & King, adm’rs, (2 Johns. R. 190,) 
a question somewhat analagous was raised. There a 
writ was issued, bearing teste the éwelfth day of May, 
eighteen hundred and sir, and Made returnable on the se- 
wenteenth day of May next. It was contended, that as the 
writ was returnable in May, eighteen hundred and seven, 
it was absolutely void; and so the court decided. (To 
the same effect. is 1 Dunlap’s Prac. 117. 140; and Burk 
vs. Barnard, 4+ Johus. R. 31:9.) 

But Scott vs. Adams, (1:2 Wend. R. 218.) a later decision 
of the same court, than the cases cited from Johnson, we 
think in direct conflict with them, and of consequence, 
-overrules them. In that case, a capias was {ested on the 
seventh day of July. eighteen hundred and thirty-four, made 
“returnable on the eighth day of July next; a motion 
Was made to set it aside, on the assuinption that more 
than a term intervened “between its teste and return. 
The court denied the motion, and held that the “eighth 
day of July nevi, shouid be read “ eighth day of July next 
after the seventh day of July,” the teste of the writ. Thus 
stands the question, upon the authority of foreign courts, 
so far as we have had aecess to thein. 

Commencing with the decisions of our own State, to 
which we have been referred, the case of Wallace vs. 
Hill, (Ala. Rep. 70,) is first in the order of time: There, 
the point was not as to the validity of process in the 
cause, but whether a promissory note, dated the fourth 
day of December, eighteen hundred and twenty, and paya- 
ble “on or before the twenty-fifth day of December next,” 
was due in eighteen hundred and twenty, or in Decem- 
ber, eighteen hundred and twenty-one. The court say, 
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the most usual and known signification of the terms em- 
ployed defer the period of payment tothe twenty-fifth 
day of December, in the year next succeeding the date of 
the note. This decision is clearly correct, yet We cannot 
perceive its analogy to the present case. Language must 
be interpreted according to the subject matter in respect 
to which it isused. It was entirely competent for the 
parties to have prescribed such time as they could agree 
on, for the performance of their contract, and there was 
nothing extrinsic to which the court could refer to ascer- 
tain its meaning. Now, it is confessedly true, that the 
term nezt, in the connection in which it is found in the 
note, must, according to the most usual and known signi- 
fication of: the terms, Mean the twenty-fifth day of the 
next December, that is, December, eighteen hundred and 
twenty-one. In the case before us, the writ must be 
construed in reference to the law which provides for the 
issuance and return of process. That law. as we have 
seen, directs that where a writ is issued more than five 
days before court, it is regularly returnable to the next 
term, and if it be made returnable to a more distant term, 
it is abateable on plea by the defendant. Now, as the 
writ can only be regular, upon the hypothesis that the 
word next refers to the fourth Monday next after the third 
day of January, eighteen hundred and thirty-eight, we 
should so interpret its meaning; unless in doing so, some 
rule.of construction would be thereby violated. It isa 
rule in grammar, that “the antecedent bears relation to 
what next follows, unless it destroys the meaning of the 
sentence.” By connecting nert, with its antecedent, Janu- 
ary, the meaning of the sentence, it is true, is not destroy- 
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ed, but the process itself is made inoperative. a result 
which we think may be avoided by a due regard to the 
subject matter, without disregarding any settled princi- 
ple. 

In Gibson vs. Laughlin, (Ala. Rep. 182.) the writ is- 
sued on the second day of Scptember, eighteen hundred 
and twenty two, and reiurnable tothe “next Circuit 
court to be held,” &c. “on the first Sfonday after the 
fourth Monday in September next.” ‘Thecourt say, “At 
most, the term used, viz. ‘September next, is one of dou- 
ble import. ‘Phe return of the writ is susceptible of be- 
ing rendered suificicntly certain, by a reference to its 
date and the time of service 

But in the Bank of Mobile vs. the State, (Ala. Rep. 290,) 
where a notice was issued on the sixth day of March, 
eighteen hundred and twenty-four, returnable “on the 
second Mouday after the fourth Aiouday in March next,” 
the court held, that the notice was defeetive, as being 
returnable to aterm of the court beyond the one next 
succeeding its issuance. 

In Brown vs. Simpson, (3 Stewt. Rep. 331.) a capias 
ad satisfaciendum appeared to have issued on the first 
day of November, eighteen hundred and twenty seven, 
returnable to-the vert ferm of the court, to be holden on 
the first Monday in January, eighteen hundred and twen- 
ty-seven. And the court, by a bare majority, determined 
that the process was void, because it was returnable 
previous to its teste. ‘This case, it may be remarked, is 
unlike the present; the decision did not depend upon the 
interpretation of terms, yet it cannot be sustained; and 
the court should have considered the words “next term 
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of the court,” as controlling the time expressed for the 
return of the ca sa, and held it to have been then return- 
_° able. 

And in Lyon vs. Malone, (4 Porter’s R. 414,) it appear- 
ed that a writ of error, sued to this court, expressed on 
its face no time for its réturn. On motion to quash, the 
court said that the statute prescribing that it shall be re- 
turnable to the first day of the next term after its issu- 
ance, makes it thus returnable, and overruled the motion. 

We have felt it due to ourselves, though the question 
is one seemingly of but little importance, to review the 
authorities cited at the argument, that it may be seer 
that our conclusion is the result of deliberation. The 





decisions of our own State, as well as those of others, are 
contradictory, and some of them, directly the opposite of 
each other. In such a state of things, we feel licensed 
to consider the question open to the operation of our own 
judgments, under the guidance of principle; and follow- 
ing the rules most approved by reason for the interpre- 
tation of language, we cannot doubt the legality of the 
writ, for the reasons already stated. We lay no stress 
upon the fact, that the judgment of the County court is 
rendered on a motion to quash, instead of putting the 
defendant to his plea in abatement—as in either form, it 
would be alike indefensible. 

The judgment is reversed. and the case remanded. 
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BOURNE US. THE STATE. 


1. The clerk of the Circuit court has no authority to issue writs 
of error in any criminal case: such writs must originate from 
an application to the Supreme cotut. 


2. And a writ thus improvidently issued, will be dismissed. 


3. The Circuit courts are prohibited from referring any question 
of law to the Supreme court, except such as are novel and dif- 
ficult. 


4. A bill of exceptions was not allowed at common law. 


5. Where no intention to refer a case to the Supreme court, is 
apparent on the record—it must, pro defectu, be repudiated. 


Error to the Circuit court of Mobile. 

Indictment for issuing a change bill, tried before Pick- 
ens, J. 

The indictinent charged plaintiff in error, and one 
Williams, with having “made a promissory note, and 
put forth the same as a change bill, as follows, to wit: 


| 124 The Cheap Variety Store, corner of Govern- | 
' ment & Royal st’s, near the Market—Mobile, Dec. 2d, 1837. | 
| No. 79—B. Io U | 
Twelve and a half cents, in currrent money of the city. | 


| Leertify, G. W. Williams. Bourne. | 





contrary to the form of the statute,” &c. 


To the indictment, defendants demurred; which being 
overruled, they plead not guilty. Bourne was convicted. 
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and Williams acquitted. ‘lo reverse the judgment against 
Bourne, a writ of error Was sued out. 

A bill of exceptions was taken at the trial, - points 
contained in which, are set forth in the assignment of 
errors. 

The errors assigned were: 

1. That the indictment being on an instrument exe- 
cuted by two, the number of the parties, wasa wenaiiial 
point in the description of the instrument—and the find- 
ing one not guiliy, rendered the instrument impraper 
evidence as to the other: and so the court should have 
instructed. ; 

2. That the paper having the narne of Williams to it, 
as a subscribing witness, its execution could not be pro- 
perly proved by any one else; without the usual show- 
ing for dispensing with a subscribing witness. 


2 


3. The court should have charged the jury, as reques- 
ted, to acquit the defendants, if they were satisfied that 
the paper offered in evidence did not correspond with 
that described in the indictinent. 

4. That the court erred in its charge to the jury, that 
they were authorised to infer the offence was committed 
in Mobile county, upon the paper offered in evidence 


alone, &c. 


Aiken, for plaintiff in error. 


Attorney General, contra. 


PER CURIAM.—The clerk of the Circuit court has no 
authority to issue writs of error, in any criminal case: 
in all such, the writs must originate from an application 
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to this court—(Lynes vs. the State, 5 Porter, 236.) As 
the writ has improvidently issued, it must be dismissed. 

On looking into the record, we do not find that any 
points were reserved, under the statute, as novel and dif- 
ficult, for the revision of the Supreme court. It is true, a 
bill of exceptions was signed and sealed by the presiding 
judge, but the statute prohibits the Circuit courts from 
referring any question of law, except such as may be 
novel and difficult; (Aik. Dig. 257)—and ‘this court de- 
termined, in the case of Ned vs. the State, (7 Porter 187) 
that at common law, a bill of exceptions was not allow- 
able. 

In the case of the State vs. Prince, (5 Stew. & Porter, 
253,) it is said “ this court will not be particular as to the 





manner in which the questions are referred, if the inten- 


~..tion to refer be shown in the record. No such inten- 


tion appears, and the entire case must be repudiated. 















































1. In lareeny, the the offence, and 
is the only criteriv hich to distinguish a larceny froma 
trespass. 


2. 'To constitute larceny tot suflicient that the goods be ta- 
ken for the purpose of « . them: as, if one take the 
horse of another, for the oying him, to injure 
his neighbor—aurid roy hi this would be mali- 
cious mischief, bu 


. 


3. Where a defendant ed in sec na aslave, to the end 
that she might escape from her master, and obtain her free- 
dom, but there was no i convert the property to the 
use of the defendant—an indictment for larceny could not be 
sustained. 


Error to 

Indictment for ing lL by Judge Pickens. 

This was an indict ind against the prisoner, in 
the Circuit court of Mobi r stealing a slave. 

There w : icr, on the plea 
of not guilty,and judgmen L0u against him. 

On the trial of the cause f exceptions was ta- 
ken, which was as follow it remembered, that on 
the trial of this cau proven on behalf of the 
State, that the defendant had 1 the negro slave, Jane, 
out of the possession of her master, and had attempted 
to place her on board a certain vessel called the brig Mar- 
tha, then just about sailing forfa northern port,” with a 


view of enabling said sl: Jane to secure hergfreedom, 






by going to affree, or uon-slaveholding State 
It was further pro + of the State. that ha 








ving failed to find ths id brig Martha, (which had 
dropped down the river.) on account of the darkness of 
the night, and the density of the fog,--the defendant 
concealed in the forccastie of the schooner Eclipse, (01 
which he was cook.) the suid slave Jane, for several days, 
for the purpose of enabling her to make her escape to a 
free, or non-siavehold 
The judge charged the jury, that if the evidence satis- 
fied them that the taking and carrying away, was with 
the motive of taking t! lave to a free State, that she 
might enjoy freedom, such metive was suflicient to con- 
Stitute larceny. , 
The question of law arising out of the evidence, and 
the charge of the court, was by the judge referred to this 
court, as novel and difficult. 


Attorney General, for the 


ORMOND, J.—The judgment, in this case, is founded 
on astatute of this State, to be found in Aiken’s Digest, 
103, sec. 19. “If any person’or persons, shall steal any 
negro or mulatto slave whatsoever, out of, or from the 
possession of the owner or overseer of such slave, the 


person or persons so oOlfiending, are hereby declared to be 


felons, and shall suffer death.” 

The single question presented by the record, is, whe- 
ther the facts given in evidence on the trial in the court 
below, and from which, under the instruction of the 
court, the jury found the prisoner guilty, were sufficient 
to warrant his conviction on this indictment. for stealing 


‘the slave thérein mentioned. 
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It is apparent from the definition, and is so expressly 
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Stitutes the offence, am 
to distinguish a larceny 
this definition, to constit 
that the goods be ta 


7 


as, if one should take the 
pose of destroying him, to 


destroy him, such an « 


1 


malicious mischief. but 


lary 
Chi 4 


tial ingredients of 

to profit by the act—by) 
This is the ancient 

has been recently ec: 


41,, Lino! 
Lone 


made by 


7 


as it was probably under 


of the court below was 


In the case of the Kine 


292,)fa prisoner, t 
dicted for horse-stealing 
ble, and took away the 


coal pit, and killed; an 


that this was not lar 
with an intention to coi 
taker,Janimus furandi 


led in question by 


7 
Ht} va 


sfthat the criminal inéention con- 
lis the only criterion by which 
from a trespass.{ According to 
ute the offence, it is not sufficient 
or the purpose of destruction, 
horse of another, for the pur- 
injure his neighbor, and should 
fence Would be punishable as 


it would want one of the essen- 


‘ny, the Jver? cavsa,-—the intention 


the conversion of the property. 


doctrine of the common law, but it 


several decisions 


, Which will be now noticed, 


their influence that the decision 


‘Russel & Ryland, 
aceomplice, Who was in- 
into the presecutor’s sta- 

se, Which he backed into a 
lit was objected at the trial, 
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Also, in the case of the King vs. Morfet and others, 
where the prisoner’s servants in husbandry, opened the 
granary of thelr master, by means of a false key, and 
took thereout two bushels of beans to give to their mas- 
ter’s horses, in addition to the quantity usually allowed; 
this was held larceny, by a majority of the judges; but 





it was alleged by some of the judges, that the additional 
quantity of beans would diminish the work of the men 
who had to look after the horses, and therefore, the fucri 
causa, to give theinselves ease, was an ingredient of the 
offence. 

If appears to us, that these cases cannot be considered 
authority in this country. ‘The shadowy, and almost 





imaginary distinctions upon which they rest, are at war 
with that precision and certainty which is the boast of 
the criminal law of Englandg It is also to be remarked, 
that they are decisions made by a bare majority of the 
judges; and of that majority, a considerable portion, for 
reasons, it is true, which do not seem entitled to much 
weight, held that the dacri causa was present in those 


cases. 
‘1 In the case at bar, it is very clear, that the intention 








was apparent to do the owner of the slave an injury, by 
depriving him of his property; but we cannot see how 
the prisoner was himself to be benefitted, by aiding the 
i slave to obtain her freedom. There being, therefore, no 
intention to convert the slave to his own use,—-he cannot, 
from the view we take of the case, be found guilty of 

larceny. | 
We are greatly strengthened in-the view we have ta- 
ken of this case, from the legislation of the slaveholding 
8 P. é 9 


be) 
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States on this subject. In the States of Kentucky, South 
Carolina, North Carolina, and, as we are informed, in 
other slaveholding States, the crime of taking a slave, 
without the consent of the owner, with intention to con- 
vey him beyond the limits of the State, is specially pro- 
- vided for, in addition to penal enactments for stealing a 
slave. We are, therefore, of opinion, that the indictment, 
in this case, for stealing a slave, cannot be supported, on 
the evidence contained in the bill of exceptions. 

- The judgment of the court below, is therefore reversed ; 
but the prisoner is to remain in custody, until the next 
term of the Circuit court, to be held for the county* of 
Mobile, unless delivered therefrom, by due course of. law, 
to enable the solicitor for that judicial circuit, to prefer 
an indictment against him for harboring or concealing 
the slave Jane, in this indjctment mentioned, or for a 
conspiracy to deprive the owner of the said slave of his 
property. 
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MOORE US. PHILIPS. 


1. Where a defendant appears in court by an attorney, it is im- 

material whether the process was served_or not: an objection 

_arising from a defectivg service of process, is waived by a ge- 
neral appearance. 


2. Where the record discloses, that the parties came by their at- 
torneys, and judgment by defauit was taken, not because of 
defendant’s non-appearance, but for an omission to plead, an 
objection that defendant was not legally served with process, 
will be unavailable. 


Error to the Circuit court of Monroe. 

Assumpsit on note, tried before Shortridge, J. 

‘On the the twenty-sixth of September, eighteen hun- 
dred and thirty-six, the defendant in error caused to be 
issued against the plaintiff, from the clerk of the Circuit 
court of Monroe, a writin usual from, with a cause of 
action thereon, endorsed in these words: 

“'Phis action is founded on an instrument in writing, 
of which the following is a copy: ‘on the first day of 
January next, I promise to pay John Philips, or bearer, 
the sum of one hundred and fifty dollars, for value re- 
ceived. November 20th, 1835. 

(Signed,) J. W. Moore.’” 

On which the plaintiff made the following acknow- 
ledgement and agreement: “JT acknowledge service of 
this writ, and agree that it shall not be placed-on the 
appearance docket, at October term, but shall be placed 
on the trial docket, and stand for trial at the March term, 
1837. September 27th, 1836. Joun W. Moore.” 
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At March term, eighteen hundred and thirty-seven, the 
following entry was made in the case: “ ‘This day came 
the parties, by their attorneys, and the plaintiff claims 
judgment by default final, for want of a plea; where- 
upon, there being no plea filed within the time limited 
by the rule of court, and the statuie in this Lehalf,—it is 
therefore considered by the court now here, that the 
plaintiff do recover,” &c. 


Porter, for plaintiff in error. 
Stewart, contra. 


COLLIER, C. J.—The only error relied on, is, that 
there is no evidence of the service of process on the plain- 
tiff in error, to authorise the judgment rendered against 
him. 

In Welch, adm’r, vs. Walker and wife, (4 Porter’s R. 
120,) it was held, that an endorsement upon a writ of 
an acknowledgment of service, without proof that it 
was the act of the party purporting to have made it, 
would not sustain a judgmenf rendered against a defen- 
dant, who did not appear in the case. That case, how- 
ever, is not decisive of the one at bar; for here, the re- 
cord expressly discloses, that the parties came by their 
attorneys, and that the judgment by default was not 
claimed because of the defendant's non-appearance, but 
for his omission to plead. The plaintiff in error, then, ha- 
ving appeared in court, by attorney, it i$ immaterial whe- 
ther process was served or no, as it is waived by a gene- 
ral appearance. (See Hobson & Sons vs. Emanuel & 
Gaines, at this term.) The judgment.is affirmed. 
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GASTON US. PARSONS. 


1. Areturn of “not found,” to a writ, does not authorise the in- 
ference, that the suit is abandoned by the plaintiff. 


2. A plea in abatement, that a suit was pending for the identical 
cause of action, at the time of the issuance of the writ, is sup- 
ported by the production of the record; and the replication to 
such a plea should present the issue of nad tiel record. 


3. A writ, as part of the record, is proper and pertinent evidence 
to support such a plea, on an issue of nal fiel record. 


4. A defendant is entitled to judgment of non pros, where no 
replication is filed to its plea in abatement. 


5. And a failure, on his part, to move for judgment of non pros, 
does not authorise the rendition of judgment against him. 


Error to Wilcox County court. 

Assumpsit on note. 

In this case, Gaston was sued by Parsons in the Coun- 
ty-court of Wilcox county, and pleaded the pendency of 
another suit for the same cause of action, in abatement. 
No replication or issue appeared on the record. The 
judgment entry stated: “this day came came the parties, 
by their attorneys, and the plaintiff has leave to dismiss 
his suit in the Circuit court; and the defendant sayeth 
nothing further in bar or in preclusion of the plaintiff’s 
right of action, but against the plaintiff leaves himself 
wholly undefended; it is therefore considered by the 
court, that the plaintiff recover of the defendant the sum 
of,’—then proceeding to assess the damages without the 
intervention of ajury. A bill of exceptions disclosed, 
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that when the cause came on fer trial, the defendant of- 
fered in evidence, a writ issued from the Circuit court, 
apparently for the same cause of action, and offered to 
prove that it had never been dismissed or discontinued; 
but the court would not permit this evidence to be in- 
troduced, and gave judgment in favor of the plaintiff. 
The defendant below prosecuted his writ of error to 
this court, and assigned for error, that the County court 


erred-— 


1. In rendering judgment against him, without dis- 
posing of his plea in abatement. 
2. In not permitting the introduction of the evidence, 


stated in the bill of exceptions. 


Proctor, for plaintiff in error. 


. GOLDTHWAITE, J.—The judgment entry, unexplain- 


ed, would induce the belief, that the defendant in the 


court below withdrew his plea, and assented to the ren: 


’ dition. of-a judgment for the amount of the note; but the 


bill of exceptions satisfactorily shows, that the plea in 
abatement was not withdrawn, or the defence abandon- 
ed. The defendant might have insisted on his right to 
a judgment of non pros, for want of a replication to his 
plea.. The omission so to do, did not place him in ade 
fenceless condition, or authorise the court to render any 
judgment against him; and the County court erred in 


so doing. 


If we were even to presume that the usual replication 
to a plea of this description was filed, and that an issue 


of nul tiel record had been presented to the court for its 
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determination, it would not: better the condition of the 
defendant in error. The writ offered in evidence show- 
ed the commencement of a suit, apparently for the same 


cause of action, on the eighth day of May, eighteen hun- 


cuit-court, to be held on the seventh Monday after the 
fourth Monday of March, eighteen hundred and thirty- 
seven; and the presumption is strong, if Hot conclusive, 
that the Circuit court was in session when the second 
writ was issued, on the nineteenth of May, eighteen hun- 
dred and thirty-seven, returnable to the County court, 





dred and thirty-seven. This was returnable to the Cir- ° 


and the foundation of this suit. ‘lhe first writ was not _ 


executed on the defendant, and the return is ‘ not found; 
but this will not authorise us to infer an abandonment 


of the suit on the part of the plaintiff, even if that could . 


avail him on the issue we have named. 
The evidence offered was proper and pertinent to sup- 
port the plea on an issue of nul tiel record, and ought not 


to have been rejected, if such was, in point of fact, the 


state of the record in the court below. 

In either aspect of the case, there was error in the ac- 
tion of the County court; and its judgment is reversed, 
and the cause is remanded. 
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THE STATE UWS. BRILEY. 


e 
1. Where the act of eighteen hundred and seven (Aik. Dig. 102,) 
speaks of disabling : a limb or member, a permanent injury is 
contemp!ated, such as at common law Ww ould constitute may- 
hem: a temporary disabling of a finger, au arm, or an eye, is 
not sufficient to constitute the sta tutory offence. 


2. Precision of description is unnecessary in an indictment: all 
that the law requires, is a description of the offence in the 
words of the statute creating it,—except where technical lan- 
guage is used. 


3. Where an indictment charges an offender against a statute, 
with doing the unlawful act, with malice aforethought, and 
contains proper allegations of time and place, with a formal 
commencement and conclusion— it is sufficient. 


4. After a conviction on one count of an indictment, a motion in 
arrest of judgment, cannot prevail. 


Error to the Circuit court of Covington. 

Indictment for mayhem, tried before Crenshaw, J. 

The indictment contained three counts—the first of 
which charged as follows: that defendant, “ with force 
and arms, in and upon one P J, did make an assault, and 
upon the left arm of him the said P J, with a certain 
stick, which he the said defendant then and there had 
and held in both his hands, did strike and break, and 
did on purpose and of malice aforethought, unlawfully 
disable the said left arm of him said P J, with intent 
him the said P J, then and there to maim, contrary to 
the form of the statute,” gc. A demurrer was filed to 
the indictment, which was overruled, and upon a plea 
of “not guilty,” the defendant was convicted, and the 
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sufficiency of the indictment was reserved by the court 
‘below for review. 

It was assigned for error, that the indictment was in- 
sufficient to sustain the conviction, and that the demur- 
rer thereto should have been sustained. 


Cook, for the plaintiff in error. 
Attorney General, contra. 


The Attorney General contended that the declaration 
was sufficient. As to sufficiency of first count—(See State 
vs. Absence, 4 Porter.) 

Joinder of distinct offences no ground of demurrer or 
arrest of judgment—(1 Chitty’s C. L. 175; Arch. 612; 
Hale, 173.) Court may, in such case, however, quash, or 
compel prosecutor to elect—(Arch. 61; 2 Camp. 132.) 

Good and bad counts and general verdict—one good 
count sufficient—(State vs. Coleman, 5 Porter; 3 Mur- 
phy’s N. C. Rep. 12.) 

The jury, in this case, expressly found on the first 
count, which brings the sufficiency of that count only 
under review. 


GOLDTHWAITE, J.—The only point reserved for the 
determination of this court, is, whether the indictment is 
sufficient to warrant the conviction ; the jury having, by 
their verdict, found the defendant guilty of mayhem. 

‘The second and third counts of: the indictment, may 
be entirely discarded from consideration, as it is certain, 
neither charge that offence-—-the former being for an as- 


R Pp. 60 
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sault, and disabling the arm of the individual injured, 
and the latter for an assault only. 

T’o ascertain if the first count is sufficient, it is proper 
to notice the terms of the statute under which it seems 
to have been frained. The act of eighteen hundred and 
seven (Aik. Dig. 10:2) enacts, “if any person or persons, 
on purpose and of malice aforethought, shall unlawfully 
cut or bite off the ear or ears: or cut out or disable the 
tongue: put out an eye, while fighting or otherwise: 
slit the nose or lip: cut or bite off the nose or lip: or 
cut off or disable any limb or member of any person 
whatsoever ; such person ghall be deemed guilty of may- 
hem.” 

A It is evident, that wherever the statute speaks of dis- 

abling a limb or member, a permanent injury is contem- 

' plated, as such was the common law notion of the extent 

of the injury necessary to constitute a mayhem. A tem- 

porary disabling of a finger, an arm, or an eye, would 

not be sufficient to constitute the statutory offence. But 

it would at all times be exceedingly difficult to frame an 

indictment, with a view to a specific description of the 

exact injury sustained. ‘This precision of description is 

° as unnecessary, as it is dangerous, in indictments on sta- 

tutes, and all that the law requires, is a description of 

the offence, in the words of the statute creating it—(Arch. 

Crim. Law, 52.) The only exception that.is known to , 

exist to this general rule, is where a statute makes use 

of a technical term known to the law; as burglary, 
robbery, &c.—(State vs. Absence, 4 Porter, 397.) 

Having regard to this general rule, it would seem only 

to be necessary, that the indictment should charge an 
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offender against this statute, with doing on purpose and 
of malice aforethought, unlawfully, the act complained 
of. This, with the proper allegations of time and place, 
with a formal commencement and conclusion, would 
constitute a sufficient indictment. If we examine the 
first count, we ascertain that all these allegations are 
found there, connected with other matters, which, if su- 
perfluous, are neither repugnant nor inconsistent with 
the charge. . The statement of the assault “and battery 
with the stick, and breaking the arm, are, indeed, but a 
history of the violence, which could have been omitted. 
The superadding the intention to maim, is, when exa- 
mined, nothing more than a reiteration of the idea previ- 
ously conveyed to the mind, by the words ‘on purpose, 
and of malice aforethought:’ the indictment is, therefore, 
sufficient to warrant the conviction. 

If we were permitted to examine the point, as to mis- 
joinder of the counts, it would avail the defendant no- 
thing, as it is clear, that after conviction on one count 
alone of the indictinent, a motion “in arrest of judgment 
could not prevail. 

Let it be certificd, that there is no error in the judg- 
ment rendered. 
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JAMES vs. 'rAtr et al. 


1. A promise, under seal, to make a title in fee simple at some fu- 
ture time, to land, provided, the passage of an act of Congress 
can be obtained to authorise such a conveyance ; is properly 
rejected when offered as evidence, to establish ‘title in a defen- 
dant in trespass. 


2. Trespass guare clausum fregit, will lie to recover possession 
of lands; and a writ of possession is.properly awarded to the 
suceessful plaintiff. P 


3, The conduct of a cause in court, is entrusted to the discretion 
of the presiding judge, and he may, when necessary, permit a 
party to introduce evidence, after the testimony is closed. 


A. When a feme sole plaintiff marries pending a suit—the hus- 
band may make himself a party by motion; and where a sug- 
gestion is made that such a plaintiff has married, and a scire 
facias issues, calling upon the husband to shew cause why he 
shall not be made a party—it is equivalent to a motion. 


.5, After judgment, advantage cannot be taken of an entry on the 


record, that proceedings were stayed by injunction ; and where 
the parties go to trial afterwards without objection—it will be 
presumed that the injunction was dissolved. 


6. Objections to a declaration cannot be received after a plea of 
not guilty. ' 


7. Nor can an objection to the endorsement on the writ, be enter- 


tained; after the plea of not guilty. 


8. In trespass to try title, the plaintiff need only endorse on his 
writ, “that the action is brought as well to try titles, as to re- 

_ cover damages”—any unnecessary description of the premises, 
or of the injury committed, is regarded as surplusage. 


9. Where the. verdict responds to the issue, and judgment is ren- 
_ dered for the land described in the declaration—t is sufficient; 
and the use of the word “¢enement,” in addition to the descrip- 
tion of the lands, does not vitiate the judgment. 

















































a 
COURT OF ALABAMA. 





THE SUPREME 


James vs. Tait et al. 








Error to Clarke Circuit court. 
Trespass quare clausum, tried by Pickens, J. 
a This was an action of trespass, to try title to a tract of 
land, brought by the defendant, against the plaintiffs in 
error. : 
The writ was in trespass, and the cause of action was 
thus endorsed: “ 'This action is brought to recover dama- 
1 ; ; ges of the defendant, for unlawfully, and with force and 
arms, breaking and entering a certain close of the plain- 
tiffs, to wit, the west fraction of section thirty-six, of 
township five, range three, east, in the district of St. Ste- 
phens, lying in the county of Clarke, aforesaid, and cut- 
ting down the timber, &c.; and is brought to try titles, 
as well as to recover damages.” 
The declaration contained three counts. In the first 
count, the locus in quo was described as: “ four closes of 
the plaintiffs, lying and being in the county of Clarke.” 
In the second count, it is described as “ the close of the 
said plaintiffs, to wit, the east and west fractions of sec- 
tion thirty-six, of township five, range three, east, in the 
district of lands offered for sale at St. Stephens, and situ- 
ate in the county of Clarke.” ~The trespass is alleged to 
have been committed on the first of March, one thousand 
eight hundred, and on divers other days and times be- 
tween that day, and before the commencement of this 
suit. 
The third count described the premises as the “ frac- 
tion of section thirty, township five, range three, east.” 
To this declaration, the defendant below pleaded not 
guilty. The cause was continued until the Spring term, 
‘eighteen hundred and thirty-seven, when this entry ap- 
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peared: “enjoined and continued ;’ and at the succeed- 





ing term, “continued, and the intermarriage of Martha 
Weatherford with Peyton Downey suggested, a scieri fa- 
cias to issue.” A scieri facias accordingly issued to said 
Doavney, to app and show cause why he should not 
be made a party plaintiff to the suit, which was returned, 
executed. 

A trial was afterwards had, when the jury rendered 
averdict for the plaintiffs, by which they found the defen- 
dant guilty of the trespasses in the declaration mention- 
ed, and assessed their damage to nine hundred and five 
dollars—upon which the court rendered judgment in favor 
of the plaintifis for the damages, and also for the “tene- 
ments in the declaration mentioned, to wit, the east and 


west fractions of section thirty-six, township five, range 


three, with the appurtenances.” . 

During the trial, a bill of exceptions was taken, from 
which it appeared that the defendant below proved and 
Offered in evidence, an instrument in writing or bond 
for title of the lands iu controversy, executed by one 
Alger Nuoman, and proved that the plaintiffs knew of 
the execution of said bond, and of the possession taken 
under it, before the exccution of the deed of the plaintiffs 
below from said Alger and wife. The plaintiffs below 
claimed as heirs of Mary Dyer, and from said Newman 
and wife; and said Newman claimed through his wife, 
as another heir of Mary Dyer. The court refused to 
permit the bond to go to the jury as evidence of title, but 
permitted it to be read, to ascertain the damages. ~ 

‘The court also permitted the plaintiffs below, after the 
defendant had closed, to re-examine a Witness as to new 
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matter, which had not arisen in the examination of either 
party, and not appertaining to any point which had ari- 
sen on the examination in chief; the plaintiffs’ attorney 
stating, that he had inadvertently omitted to prowe the 
facts, on the examination in chief. The court permitted 
the prooff to be made, reserving to the defendants the 
right to reply to the examination. »'These matters were 
all excepted to by the defendant below. — 

The instrument or bond, relied on by the defendant 
below, was in these words: 

“Know all men, by these presents, that I, Alyer New- 
man, of the county of Monroe, and State of Alabama, am 
held and firmly bound, unto Robert D. James, of the 
county of Clarke, and State aforesaid, in the just and full 
sum of sixteen hundred dollars, for the faithful payment 
of which, well and truly to be made, I hereby bind my- 
self, my heirs and assigns, executors and administrators, 
firmly, by these presents, signed with my hand, and seal- 
ed, this 18th July, 1832. 

“The condition of the above obligation is such, that 
whereas the said Robert D. James, has advanced to and 
paid for, and on account of said Alger Newman, the sum 
of four hundred dollars, at and before the sealing and 
delivery of these presents, the receipt and payment of 
which, as aforesaid, is hereby acknowledged; and where- 
as the said Alger Newman, in right of his wife, Eliza- 
beth, and under and by virtue of the treaty with the 
Creek tribe of Indians, and designated as the treaty of 
Fort Jackson, his said wife being one of the heirs of 
Mary Dyer, has become possessed of the legal claim to 
the undivided third part of a certain tract or parcel of 
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&: land, situate, lying and being in the - counties of Clarke 
Bee "4 Monroe, and State of Alabama, and being the frac- 
tional section number thirty-six, in township five, range: 
three; east, containing three hundred and twenty-four 
95-000 acres, on the west side of the Alabama river ; and 
one hundred and twenty-four 66-100 acres, on the east 
side of the said river; and whereas the said Alger New- . 
man, for and in consideration of the payment aforesaid, 
and afurther payment to be made, as hereinafter men- 
tioned, is desirous to transfer in fee simple, his said claim _ 
to the said lands above described, but is now. debarred 
“from conveying the same, by the treaty aforesaid ;—he 
therefore hereby agrees, that he will use his best exer- 
tions to obtain, under a law of Congress, as soon as pos- 
_ <* sible, thé right to dispose of and sell the said tract of 
"© “ Jand; and should he obtain saig right, he will-forthwith. 
convey the same in fee simple, to the said Robert D. - 
- James, his heirs or assigns. And the said Alger Newman 
further agrees, that in the event he shall not be able to 
~ .: obtain said right to dispose of the same, then he will, on -- 
the first day of March, eighteen hundred and thirty-three, 
or previously thereto, secure by mortgage, one good, sound 
and healthy negro woman and child, of value equal to 
: the penalty of this bond, to the said Robert D. James, for 
‘the sum of money which he shall have already advanced. 
40 anid on account of the said Alger Newman, and also . 
. . for the further sum of four hunered dollars, which the: 7 
said Robert D. James agrees: to pay tothe said-Alger. ~ 
Be Newman, on the completion of the said mortgage; and” 
'. the said Robert D. James agrees: for himself, his heirs, 
&C. om jin the ‘event the said title shall not be comple- 
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ted, in manner and form aforesaid to hit, by the said 
Alger Newman, then, if the heirs and descendants of the 
said Newman, or his or their assigns, shall well and truly 





convey to him their represeutative shares, titles and claims 
to said land, on arriving at the age required by said trea- 
ty, to entitle them to convey the same, he, his heirs, &c., 
Will relinquish to each of them, respectively, a -corres- 
ponding proportional share or claiin, of and to said mort- 
gazed property. Now, therefore, if the said Alger New- 
man shall well and truly observe, keep and perform the 
conditions aud obligations, herein agreed to be by him 
Kept and obsérved, then this obiization to be void; oth- 
erwise, to be and remain in full force and virtue.” 

From the judgment of the court below, the defendant 
below prosecuted a writ of error to this court; and now 
assigned for error— 

l. The court below erred in allowing new evidence 
to be introduced by the plaintiff, after his evidence had 
closed ; 

2. In rejecting the deed set forth in the bill of excep- 
tions ; 

3. In rendering judgment for tenements not sued for, 
as shewn by the endorseinent on the writ: 

4. In awarding a writ of possession, in an action of 
trespass merely; 

5. ‘The writ, endorsement, declaration and verdict, are 
Variant, inconsistent and insufficient ; 

6. The judgment is uncertain, and does not sufficiently 
describe the property recovered, and is for tenements, and 
therefore not authorised by the statute. which allows a 
writ of possession for lands only: 

RP. 61 
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7. In proceeding before the injunction was dissolv- 
ed ; 

8. In rendering judgment in favor of Peyton Downey, 
when he was not made a party ; 

9. The verdict is errone>us, because, for all the lands 
in the declaration-—part not being described, part not 
sued for—and not specifying to be for the lands which 
are described, an i because the lai.ds are not sufficiently 
described or identified, which are recovered by the ver- 
dict ; 

10. The judgment being for premises described in the 
third count only, and the entry being therein laid more 
than twenty yea's ago, tle right of entry of plaintiffs 
was tolled, and judgment could not be thereon given. 





Stewart, for plaintiff in error. 
Porter, contra. 


ORMOND, J.—It appears from the bill of exceptions, 
that the boad from Newman to the plaintiff in error, 
was offered in evidence, as establishing a title to the land 
in controversy, in the plaintiff in error. It appears to 
be a promise on the part of Newman, to make a title in 
fee simple to the land, or some portion of it, to the plain- 
tiff in error, at some future time, provided he could obtain 
the passage of an act of Congress, authorising him so to 
do; and that failing to obtain such act, he would indem- 
nify him for his advance of money, by a mortgage on a 
negro woman. 

It is not necessary to enquire, whether a Court of 
Chancery could have, under any circumstances, enforced 
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a specific performance of this agreement; it was clearly 
unavailing, for the purpose for which it was offered 
in evidence, and was, therefore, properly rejected.— 
Whether it could have had the effect to show that the 
possession of the plaintiff in error was adverse to the de- 
fendants, it is not necessary now to discuss, as it does 
not appear to have been offered for that purpose in the 
court below. 

The objection to the form of the action cannot prevail. 
In the case of Thrash vs. Johnson, (6 Porter's Rep. 458,) 
the same objection was made as in this case, and over- 
ruled by the court. In that case, as in this, the action 
Was trespass quare clausum fregit. 

It cannot be assigned as error, that the court permitted 
evidence to be introljueed by the defendant in error, after 
the close of the plaintiffs’ testimony. The conduct of 
the cause, in the court below, is entrusted to the discre- 
tion of the presiding judge. We cannot presume that he 
has exercised that discretion improperly; nor is it a 
matter that we can revise; but so far as we can judge 
of the decision, from the account in the bill of excep- 
tions, it appears to have beea entirely correct. 

The assignment, that Peyton Downey was not made 
a party, is not sustained by the record. The statute 
provides, that when a /eme sole plaintiff marries pending 
the suit, the husband may make himself a party to the 
suit, by motion. It appears from the record, that a sug- 
gestion was made, that said Downey had intermarried 
with Martha Weatherford, one of the plaintiffs, where- 
upon a scire facias issued to him, to show cause’ why he 
should not be made a party to the suit. This was an 
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unnecessary proceeding, but must be considered as equi- 
valent to a motion, especially as he is named as one of 
the plaintiffs, in all the subsequent proceedings of the 
cause. , 

No advantage can now be taken of the entry on the 

record, that the proceedings Were at one time stayed by ~ 

- injunction; as the parties went to trial afterwards, with- 
out objection, We must presuine that the injunction was 
dissolved. 

All the remaining objections, except those relating to 
the verdict and judgment, are answered by the decision 
of this court, in the case of Sturdev:.at vs. Murrell’s heirs, 
in which this court, under the iuiluence of a statute of 
this State, held, that no objection can be taken to the 
declaration, after the plea of not guilty filed. 

The court say, “ our conclusiouis, that, in the action of 
trespass to try title, the declaration should describe the 
land in controversy, with so much particularity and pre- 
cision, as will inform the defendant what he is to defend 
against, and the court, for what it is called on to render 
jadgment. But, in the present case, the plaintiff in error 
cannot avail himself of an objection to the declaration; 
he is foreclosed, by having pleaded not guilty in the Cir- 
cuit court. The statute is express to the point”—(Aik. 
Dig. sec. 46, p. 266.) 

If no objection can be taken, after the plea of not guil- 
ty to the declaration, it necessarily follows, that none can 
be made to the endorsement on the writ. The statute 
does not require the plaintiff to do more than to endorse 
on the writ, “that the action is brought as well to-try 


titles, as to recover damages ;” the rest may, therefore, be 
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rejected as surplusage, especially after the plea of not 
guilty, to the declaration, is filed. 

The objection to the verdict and judgment cannot be 
sustained. ‘The verdict of the jury, is responsive to the 
issue, and the judgment of the court is for the land de- 
scribed in the third count of the declaration. It is insis- 
ted, also, that the word “/éencement,’ employed by the 
court in rendering judgment, is not sufficient to entitle 
the defendants in error to recover lands. Without con- 
ceding that the objection is good, it is sufficient, that, in 
this case, a judgment is rendered for the lands claimed 
in the declaration, by the appropriate description, ac- 
cording to the United States’ survey; and this certain 
and accurate description cannot be vitiated by the use of 
the word fenement, in addition, even if it were of doubt- 
ful import, standing alone. 

There is no error in the judgment of the court below, 
and it is hereby affirmed. 
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1. Where a scandalous imputation affects the accused, in his of- 
fice, profession or business, an action of slander will lie with- 
out averring special damage. 


2. Saying of a physician, “he has killed the child by giving it 
too much calome!,” is actionable. 


3. To charge a person with having killed another, without ex- 
plaining or limiting the words, imports an accusation of mur- 


der, and is actionab!e. 


4. Where words are actionable, iu themselves, the law implies 
damage, and the action is allowed not only to compensate for 
pecuniary loss, but to afford redress for wounded feelings and 


prostrate reputation. 


5, Where words are actionable, in themselves, it is net necessary 
to lay special damages ,and no evidence of special damage 


can be received, unless specially averred. 


6. An averment, that certain persons who are named, “and di- 
vers other persons, would otherwise have employed the plain- 
tiff,’—is not sufficient to authorise proof of special damages, 
by ‘others than those : specially named. 


7. Though a pliuntiff may enhance damages by proof of special 
damages, it does not follow, that the jury are confined, in esti- 
mating the damages, to the pecuniary loss proved -—they may 
compensate the injured party, taking into consideration, not 
only his pecuniary loss, but all the circumstances of the case. 


8. A witness cannot be asked, in slander, if he knows of other 
persons refusing to employ plaintiff, by reason of the slander- 
ous words spoken.—than those mentioned in the declaration. 


Error to the Circuit court of Lowndes. 
Slander. tried by Harris, J. 
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This was an action of slander, brought by the plain- 
tiff in this court, against the defendants, for slanderous 
words spoken by the wife. 

The declaration contained eight counts. ‘To all the 
counts, except the second, a general demurrer was filed, 
which were sustained by the court. 

The second count differed from the other counts con- 
tained in the declaration, in this ;—that it contained an 
averment, that in consequence of the speaking and pub- 
lishing of the words alleged to be slanderous, certain 
persons, mentioning their names, who otherwise would 
have employed plaintiff as a physician, had refused to 
employ plaintiff. 

Issue, on the plea of not guilty, being taken on the se- 
cond count, the jury found a verdict for the defendants. 

On the trial of the cause, a bill of exceptions was ta- 
ken, from which it appeared, that the plaintiff offered to 
prove by a witness, that other persons than those named 
in the declaration, had refused to employ the plaintiff as 
a physician, by reason of the words spoken; which was 
refused by the court. 

The plaintiff also asked a witness, if he knew of any 
person refusing to employ the plaintiff, by reason of the 
words spoken; which question was objected to, and the 
objection sustained by the court. 

The plaintiff moved the court to instruct the jury, that 
if he had proved any damages, the jury might give vin- 
dictive damages ; which the court refused, and instructed 
the jury, that the measure of damages was limited to the 
extent of the injury proved to have been received: to 
which, exceptions were taken. These matters were as- 
signed for error. 
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Johnson vs. Robertson and wife. 


Phillips, for plaintiff in error. 
James B. Clarice, contra. 


ORMOND, J.—The judgment of the court below, sus- 
taining the demurrers to the first, third, fourth, fifth, sixth, 
seventh and eighth counts of the declaration, cannot be 
sustained. The slanderous words charged in the four 
first counts of the declaration, are, in su bstance, “he 
(meaning the plaintiff.) has killed the child by giving it 
too much calomel ;” which words, it is alleged, were 
falsely and maliciously spoken of the plaintiff as a phy- 
sician, and in the way of his profession and _ business, 
in his attendance upon the infant child cf the defendant. 

The only objection now made by counsel, to the counts 
which were demurred to, is, that the words are not sian- 
derous. This is certainly incorrect, when the scandalous 
imputation affects the person accused, in his office, pro- 
fession or business. An action of slander will lie, with- 


the counts we are now considering. Scarcely any thing 
can be conceived, better calculated to injure a physician 
in his practice, than to acense him of killing his patients. 
The inevitable inference is, that he is grossly ignorant 
of his profession, or neglectful of his patients. If these 
words do not include a slanderous imputation, when 
spoken of a physician, it is difficult to imagine what 
words would be sufficient. 

’ The remaining counts of the declaration, charged the 
defendant with having “kil'ed the child ;” meaning, that 
the child, who-was then dead, had been killed and mutr- 
dered by the plaintiff. The words are slightly varied 
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in some of the counts, but, in substance, they are the 
same. It is not alleged, that they were spoken of the 
plaintiff as a physician. 

To charge a person with having killed another, with- 
out any accompanyin» words, explaining or limiting the 
meaning of the wor uports an accusation of murder 
—(See 6 Bacom 207, and Chandler vs. Holloway, 4 Por- 
ter’s Rep. 17)—and are, of course. actionable. 

The judgment of the court, therefore, sustaining the 
demurrers to each of the counts of the declaration, except 
the second, was errone: 

The court also erred, in charging that the plaintiff 
could not recover damages, beyond the exte@t of the in- 
jury he had proven he had received by the slanderous 
charge. 

It is true, as urged by the counsel for the defendant in 
error, that, in this action, the measure of damages is the 
extent of the irjury reccived by the person slandered: 
but this he is not required to prove. When words are 
slanderous in themselves, tlic right to damages follows, 
as a consequence, from the speaking of the slanderous 
words; because, it is the inevitable tendency of slander, 
to injure the persen slandered, in his reputation, profes- 
sion, trade or business. It would frequently be difficult 
to prove any pecuniary injury from the slander, and al- 
Ways impossible to establish its full extent. Besides, 
the action is allowed not only to.compensate for pecuni- 
ary loss, but to afford some redress for wounded feelings 
and prostrate reputation. Therefore, when words are 
actionable in themselves, the law implies damage. 

The words being actionable in themselves, it was not 
& P. {2 
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necessary to lay special damage; but no evidence of spe- 
cial damage can be received, unless specially averred in 
the declaration. ‘The averment, in the second count, 
that certain persons who are named, “and divers other 
persons, Who would otherwise have employed the plain- 
tiff in the way of his said profession and business,” is 
not sufficient to authorise proof of special damage, by 
‘others than those specially named. But though the 
plaintiff may enhance the damages, by proof of special 
damage, it does not thence follow, that the jury are con- 
fined in estimating the damage, to the pecuniary loss 
proved to have been sustained. The jury may give such 
damages a®will compensate the injured party, taking 
into consideration not only his pecuniary loss, but all 
the circumstances of the case. 

There was no error in the court’s refusing to permit a 
witness to be asked, whether he knew of any person re- 
fusing to employ the plaintiff, by reason of the words spo- 
ken. If the knowledge of the witness was derived from 
hearing such persons assign their reasons for not employ- 
ing the pluintiff, it is open to the objection, of being 
hear-say testimony. If he inferred it from their conduct, 
they alone could explain the motives which influenced 
them. It is also obnoxious to the further objection, that 
it does not appear that the persons referred to, were those 
named in the declaration; and, if not, they could not 
themselves have testified. 

The judgment must be reversed, and the cause reman- 
ded for further proceedings, in conformity with this 
opinion. 


GOLDTHWAITE, J., not sitting in this case. 


see 
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DEAN US. FAIL. 


1. Matter admissible under a plea of liberuwm tenementum, may 
be given in evidence under the general issue. 


2. The object of a plea of liberum tenementum, is usually to 
compel plaintiff to assign the place in which he alleges the 
trespass to have been committed, with greater precision. 


3. Where onc rents land, for the purpose of making a crop, upon 
the condition that he is to give up possession in case the owner 
sells to a third person, before the crop is made ;—it is not com- 
petent for the tenant, in case a sale is made, to object, that the 
contract o sale is not evidenced by a deed conveying a perfect 
title. 


[1. The lessee of one whe has neither possession nor legal title, 
cannot justify a trespass committed upon a party, in possession 
of the premises. 


2. To justify an entry on the possession of another, he who en- 
ters must have a legal right of entry; or shoukd enter under 
the license or command of one having such legal right. 


3. In trespass quare clausum fregit, evidence which makes out 
a case of justification, is only admissible under the general is- 
sue. GoLpTHWaIrE, J., in dissenting.] 


Error to the Circuit court of Wilcox. 

Trespass quare clausum fregit, tried by Pickens, J. 

Plea, not guilty. Verdict and judgment for defendant. 

The plaintiff in error declared against the defendant, 
in the Circuit court of Wilcox, in trespass quare clausum 
fregit, and went to trial on an issue taken on the plea 
of “ not guilty.” 

On the trial, the presiding judge, at the request of the 
plaintiff, sealed a bill of exceptions; from which it ap- 
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peared to have been proved, that “Jonathan Kennedy 
owned the tract of land on which the trespasses men- 
tioned in the declaration in sad cause were committed ; 
and that said Kennedy had rented said land in the 
spring, A. D. eighteen hundred and thirty-five, to said 
Dean, to make a crop, on coudition, that if said Kenne- 
dy sold said land, said Dean should quit it; and that by 
virtue of said renting, said Dean had taken possession of 
said land, and worked there about five days, when he 
was dispossessed by said ['ail. It was further proved, 
that said Kennedy had made a contract for the sale of 
said land, and had received a large portion of the consi- 
deration, some time in the spring of said year eighteen 
hundred and thirty-five, with one Rives, and had told said 
Rives to go and take possession of said land. But it was 
not proved that said Keunedy liad ever demanded pos- 
session of said land from said Dean; and it was further 
proved, that before any deed of conveyance of said land 
had been signed between said Rives and said Kennedy, 
the said contract was rescinded, but that said Rives had 
rented said land to said Jeremiah Fail, before the reci- 
sion of said contract of sale, and by virtue of said rent- 
ing, said Fail hed dispossessed said Dean of said land, 
and kept possession of it for the remainder of said year. 
In said cause, the judge thaf*presi ied, instructed the jury, 
that if they believed said Faillid committed the sup- 
posed trespass in the declaration ii: said cause mentioned, 
and dispossessed said Dean of said tract of land, prior to 
the recission of said contract of sule, between said Rives 
and said Kennedy, they oug!t to find a verdict for said 
Fail.” ‘To all which, the plaintiil excepted, &c. and now 
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presented to this court, the questions of law arising upon 
the bill of exceptions for revision. 


COLLIER, C. J.—it was not competent for the plaintiff 
to object, that the contract of sale by Kennedy to Rives, 
was not evidenced by deed, conveying a perfect title. 
The agreement between Kennedy and the plaintiff, was, 


that the latter should occupy the land, (on which the 


trespass is alleged to have been comtnitted.) for the pur- 
pose of raising a crop thereon, with this condition, that 
if the former should sell, the plaintiff would relinquish 
the possession. ‘The bill of exceptions does not inform 
us how far Kennedy and Rives had advanced towards.a 
consummation of title under their contract, so that there 
may (for any thing appearing to the contrary) have been 
such written evidence of their contract, as would have 
authorised equity to enforce its completion, had either 
party objected. 

But it is quite immaterial to the present inquiry, whe- 
ther the agreement for a sale was such as could have 
been coerced. Objections to its validity concerned the 
parties themselves, and it was not for a stranger to super- 
vise their contract, and shape his course according as he 
might adjudge it to be obligatory or not. The contract- 
ing parties might execute it, under a sense of honor, 
moral duty to each other, or mutual interest, and it 
would be as valid from that period, as if it had been per- 
fect in its inception. So far, then, as We are able to form 
an opinion from the proof in the record, the event on 
which the right of the plaintiff to occupy the land under 
his agreement with Kennedy was to cease, did actually 
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happen, as soon as Kennedy sold to Rives, with a right 
to thesimmediate possession. Kennedy might have 
brought his action against the plaintiff, had he refused 
to quit, and, as a necessary consequence, may have au- 
thorised Rives to enter; and this right, thus acquired by 
Rives, would extend to legalise an entry by his agents 


‘and servants, in obedience to his directions. It will, 


therefore, follow, that if the defendant entered under the 
authority of Rives, upon the possession of the plaintiff, 
he committed no trespass: unless, the manner of his ta- 
king possession, or subsequent acts, make him a tres- 
passer. 

No objection seems to have been raised in the Circuit 
court, to the admission of the evidence, yet, as the ques- 
tion comes up on the instructions to the jury, it may, 
under the state of the pleadings, be well to consider it. 
The facts, when simplified, amount to proof of title ina 
third person, and the right to possession in the defendant 
himself. , 

There is no necessity for pleading liberwm ienementum 
specially.. The object of such a plea, usually, it is said, 
is to compel the plaintiff to assign the place in which he 
alleges the trespass to have been committed with-greater 
precision—(Stevens vs. Whistler, 11 East, 51); and the 
defendant may give the matter admissible under such a 
plea, in evidence under the general issue—(Peake’s N. 
P. 67; Willes’ R. 222; Derisley vs. Neville, 1 Leon’s R. 
301; Garr vs. Fletcher, 2 Starkie’s Cases, 71; Gilb. Ev. 
258; Chambers vs. Donaldson, 11 East’s R. 72.) 

In Argent vs. Durrant, (8 T. R. 403;) the point came 
directly before the court, when Lord Kenyon, in pro- 


cone 
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nouncing his opinion, observed, “It is now too late To 
discuss this question, which appears to have been settled 
in Lord Coke’s time, in a case in 1 Leon, 301. In tres- 
pass, ‘the defendant pleaded not guilty; and if he might 
give in evidence, that at the titmue of the trespass, the 
freehold was in such an one, and he, as his servant, and 
by his command, entered, was the question; and it was 
said by Coke, that the same might so be well enough ; 
and so it was adjudged in Tfevilian’s case; for, if he by 
whose command he entereth, hath right at the same in- 
stant that the defendant entered, the right is in the other, 
by reason whereof, he is not guilty as to the plaintiff ; 
and judgment was given accordingly.” Conformably to 
this doctrine, I have always understood that it has been 
the practice, to permit the defendant to give liberum tene- 
mentum, in evidence under the general issue.” (T'o the 
same effect, is Dodd vs. Kyffin, 7 T. R.354; Van Buskirk 
vs. Irving, 7 Cowen’s R. 35; and Tuthill vs. Clark, 11 
Wend. R. 642.) 

There seems to have been no controversy in the Cir- 
cuit court in regard to the evidence: the facts . disclosed 
in the bill of exceptions are said to have been proved. 
We understand, then, that the verdict of the jury was 
influenced by the instructions of the court, on the solitary 
legal question, whether Kennedy’s sale gave a right of 
entry and possession, as against the plaintiff. On this 
point, our opinion is expressed already; and if Kennedy 
was entitled to enter, as against the plaintiff, either Rives 
or Fail might successfully defend themselves under his 
authority; from which, it follows, that the judgment 
must be affirneéd. 
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*GOLDTHWAITE, J.—I am unable to concur in the 


judgment of the court now pronounced. 

If the defence attempted, can be permitted under the 
plea of the general issue, it is material to enquire, Whe- 
ther the evidence made out a case of justification. To 
justify an entry on the possession of another, one of two 
things must exist: he who enters, must have a legal right , 
of entry, or should enter under the license or command 
of some one having such /egal right. In the present case, 
it seems to me, that Fail, the defendant, had no decal 
right, nor did he enter by the command or license of 
Kennedy, who had. If we test the evidence by a special 
plea, it would be stated, that the defendant entered the 
close in question, having /egel dle to the same, or that 
Kennedy had such legal title, and the entry was made 
by his license or command. 

The evidence certainly would not support a plea, 
fraraed under the supposition that a legal title was in 
him, for his lessor neither had the possession, nor the title 
to the land. If the plea contained the averment of a li- 
cense or gommand from Kennedy to enter, the party 
would fail in his defence, because no such command or 
license is shewn from the evidence. ‘The permission of 
Kennedy to Rives, was neither a command or license to 
Fail to take the possession. ‘his will be evident, if we 
suppose some act done by Fail in taking possession, 
which, independent of the trespass on the land, would 
have constituted him a dort feasor. Would Kennedy 
have become liable to Dean, in consequence of the au- 
thority given to Fail? I think he could not be made 
liable under the evidence, as no authority can be implied 
from the circuimstances of this case. 
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The Circuit court seems to have considered, (at least 
such is the inference I draw from its charge,) that a right 
of entry was conveyed to Rives, by the contract of sale, 
independent of any conveyance by which the title pass. 
ed, and that this, was conveyed to Fail by the ease to 
him. Whether it is considered in this, or the other view 
which I have taken, there was, in my judgment, an error 
committed, as in neither event could Fail be justified un- 
der the circumstances disclosed. 


EVANS Us. SANDERS. 


1. In the constructicn of written contracts, the intention of the 
parties, as ascertained frm the terms and the subject matter, 
determines the meaning. 


2. And, in questtons of doubt, the contract is to be construed most 
strongly against the party who stipulates the payrgent of a 
debt, or the performance of a duty. 

« 

3. Where the terms of a contract are susceptible of two signifiea- 
tions, they must be understood in the sense most agreeable to 
the nature of the contract :—and where a clause is suscepti- 
ble of different constructions, it must be taken in the sense 
that will give to it some operation, rather than that which will 
have none. 


4, Where one promised by a written contract, to pay money on 


the first day of January, eighteen hundred and thirty-six, with 
interest from eighteen hundred and thirty-five; it was held, 
that the intention of the contracting parties, was, that interest 
was to be paid from the first day of January, gighteen hundred. 
and thirty-five. : 


S P. : 63 
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_ Error to Wilcox Circuit court. 
Assumpsit on note, tried by Judge Pickens. 
The defendant in error, brought an action of assump- 
Sit against the plaintiff, in the Circuit court of Wilcox, on 
apromissory note of the following tenor: 3 
“$1243 83... . 
“Wilcox county, So. Alabama, 20th December, 1834. 
' On first January, eighteen hundred and thirty-six, (with 
' interest from 1835,) I promise to pay Moses Sanders, or © 
bearer, twelve hundred-and forty-three dollars, and 
eighty-three cents, for value received. 
- (Signed,) ' Harris Smita Evans.” 
The only point made by the assignment of errors, arose 
out of.a bill of exceptions, which was taken at the trial, 
to. the charge of the presiding judge, in instructing the 
~ jury, that interest was recoverable on thé note sued on, . 


' . from the first day of January, eighteen hundred and. 
-. thirty-five. 





- Stewart, for plaintiff in error. 


COLLIER, C. J._It is an acknowledged rule, -in the 
_ construction of written contracts, that the intention of 
the parties, as ascertained from its terms, and the subjeet 
matter, determines its meaning—(See Pothier, part 1, c. - 
‘I, s. 1, art. 7; Davis et al. vs. Barney, Harris & Gill, 382; 
Harper vs. Hampton, 1 Har. & Johns. R. 672; ibid. 658 
+, and 661; Fallow ‘vs. Martin, Harper’s.So. Ca. R. 410.) 
So, in questions-of doubt, it is equally well settled, c* 
. that the contract is to be construed most strongly against 
‘the party who stipulates the payment of a debt, or the 














THE SUPREME COURT Or ALABAMA. “a 499 
_ Evans vs. Sanders. 
performance.of a duty—(Pothier, wt supra; Judkins et al. 
vs. Earl et al..7 Green!. Rep. 9; Withers ys. Thompson, 
4 Monroe’s Rep. 329; Kimball vs. Cunningham, 4-Mass. 
j Rep. 502; Conner vs. Henderson, 15 Mass. Rep. 319.) 
:.—lchawa Again: where the terms of a contract are susceptible 































e 3 of two significations, we ought to understand them in:a 
= | sense, which is most agreeable to the nature of the con-- 
, s tract; and where a clause is susceptible of different ¢on- 
= structions, it should be taken in that sense which will 
; give to it some Operation, rather -than that. which will 
# ~. .°. have none—(Pothier, w supia; Falcon, adm’r, vs.-Harris, 


2 Hen. .§* Munf. R: 550.) : 
‘The contract, in the case at ‘bar, it is admitted, is in 
an unusual form, and so expressed, as to: require.an ap- 
‘plication of the rules of construction.: Without attempt- 
ingrany thing like an absfract critical examination of 
‘Sa >... the word “froin,” which we are not‘ quite sure would 
lead to the conclusion, that, When used in conneéetion 
with time; always means a/ffer the period has trans- 
pired, we.are satisfied, that it cannot be thus interpreted, 
a ak _- . inthe present case. What.effiect would fhe terms, “ from 
“. -1835,” have, were we to take them as expressing after 
the determination of that year ?~ -The legal effect of the 
-plaintiff’s undertaking, independent’ of such a clause, 
‘- would have subjected him to the payment of. interest. . 
| The parties: cannot be supposed to have used words, with- 
‘out any definite méaning in view; and there is no pre- | 
tencé for saying. that -they contemplated an intermediate 
period, between the first of January, eighteen hundred : 
and thirty-five, and of January, ‘eighteen hundred and 
ie thirty-six. So, that the only. interpretation whieh, in 
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our judgment, is authorised by the rules we have laid 
down, and will effectuate the intention of the parties, is, 
to give interest from the first of January, eighteen hun- 
dred and thirty-five. There is, then, no error in the 
judgment of the Circuit court, and the same is affirmed. 


TERRY Us. FERGUSON, admr. 


1. A tenant, who has enjoyed the possession of land, without in- 
terruption, for the entire period of his lease, cannot be allowed 
to avoid the payment of rent, by shewing a defect of title in 
his landlord. 


2. A purchaser cannot resist the payment of the purchase mo- 
ney, for defects in the vender’s title, when he has taken pos- 
sesion of, and remains in the quiet enjoyment of the premises. 


3. Nor can a tenant, in ejectment, be permitted to shew that his 
landlord had no title at the time of miking the lease—though, 
perhaps, he may prove that his landlord’s title has since that 
time expired. 


4. And the purchaser of a personal chattel has been inhibited, 
while holding possession, from resisting the payment of the 
purchase money, by alleging a want of title in his vendor— 
therefore ; 


5. Where one accepted a lease from an administrator, aud under- 
took to pay him rent, he was not allowed to object a want of 
title in the administrator. 


6. An administrator is not required to exercise a control over the 
real estate of his intestate,—yet, if he assume to lease it, he 
will hold the rent in trust for those legally-entitled. 
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Error to the Circuit court of Pickefs. 
Assumpsit for rent of land. 
The defendant brought assumpsit against the plaintiff, in 
the Circuit court of Pickens, for the recovery of rent, which 
the second count in the declaration alleged that the plain- 





tiff had assumed and promised to pay to the defendant, in 
4 consideration that he (as administrator of the estate of 
a, Bryant Ferguson, deceased,) had allowed him to occupy 
a parcel of land belonging to the estate of his intestate, 
situate in the county of Pickens. The case was tried on 
the plea of non-assumpsit, and an issue on the plea of 
tender. In answer to which, the jury returned a verdict 
for the defendant in error, and judgment was rendered 
accordingly. ‘To review the proceedings in the Circuit 
court, the case Was brought here by writ of error; and 
the error assigned was, that an administrator had no 

' right to rent the land of his intestate’s estate. 


a 


BHA 
TY ae 


Porter, for plaintiff in error. 


COLLIER, C. J.—It is an old arid Well settled rule of 
law, that a tenant who has enjoyed the possession of 
land, without interruption, for the entire period of his 
lease, shall not be allowed to avoid the payment of rent, 
‘ by showing that his landlord’s title was defective, or {pat 

he had no title—-(See Perkins vs. the Governor, Minor’s 
Rep. 352.) So strict and unbending is the law in this 
respect, that it has been often holden, that a purchaser of 
land cannot resist the payment of the purchase money, 
tT for defects in the vendor’s title, when he has taken pos- 
| session, and remains in the quiet enjoyment of the pre- 
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sitien-=(8t Christian vs. Scott, 1 Stew. R. 490, anid Wade 
vs. Rillough, 3 Stew. & Por. Rep. 431, and cases there 
cited.) Nor, when sued in ejectment, will the tenant be 
permitted to show that his landlord had no title at the 
time of making the lease, though perhaps he may prove 
that his landlord's title has since that time expired— 
(Heckart vs. McKee, 5 Watts’ R. 385; Jackson vs. Row- 
land, 6 Wend. R. 666;.2 Caine’s R. 216; 7 Johns. R. 
324 ; 19 Johns. R. 77.) And the rule has even been ear- 
ried so far, as to inhibit the purchaser of a personal chat- 
tel, while holding possession, from resisting the payment 
of the purchase money, by alleging a Want of title in 
- his. vendor—(Ogburn vs. Ogburn, 3 Porter’s R. 126.) 

- The second count of the declaration does not disclose 
- all implied promise, resulting froma permission to use and 
occupy, but the promise is express, and the relationship 
of landlord and tenant distinctly shown. It is clear, 
that the duties of an administrator do not require, or 
even authorise him, in ¢he ordinary course of adminisira- 
tion, to exercise a control over the real estate of his intes- 
tate; yet, if he assumes to lease it, he will hold the rent 
~ in trust for those legally entitled. We lay no stress upon 
__ the fact, that the judgment was-rendered on verdict; nor 
* attempt to draw to its aid the doctrine of intendment, 
’ which, if necessary, might perhaps be successfully in- 
-voked ; but the declaration alleging a state of facts which 

show the plaintiff accepted a lease of the defendant, and 

undertook to pay him rent,—we think the former cannot | 
; “object a want of title in the latter. . The judgment must 
o* be affirmed, hat 
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SMITH & MARCH US. PAUL. 


1. A declaration against defendant, as drawer of a bill, which 
does not allege presentment for payment, and notice of refu- 
sal, is not a defect available in error. 


2. Where one draws a bill on himself, and accepts it, and is after- 

7 wards sued as drawer, in default of payment—he will be lia- 

— . ble, without notice of non-payment, as it was his duty to pro- 

: a vide for the: payment of the bill,—and he must have had 
knowledge that it was unpaid. 


3. Where a judgment is entered up for more than the amount 
due, a motion by a defendant for a new trial will be refused, 
on condition that plaintiff remit the excess. 





4. Aud, in sich a case, if the clerk issue execution for more than 
. the amount due on the judgment, the remedy is to supersede 
the execution. 


Error to Tuscaloosa Circuit court. 

Assumpsit on bill of exchange, tried by Judge P. Mar- 
tin. * . 

This was an action of assumpsit, brought by the de- 
fendant in error, as endorsee of a bill of exchange, 
against the plaintiffs in error. 

The declaration was in the following words: 7 
“State of Alabama: 

_ In the Circuit-court, March term, 1838. Tuscaloosa 

_ county, to wit; James Pau', plaintiff, by his attorney, | 
complains of Thomas A. Smith and Thomas C. March, 
partners, under the firm of Smith & March, defendants ~ 
in custody, §rc. of a plea of trespass on the case on pro- 

mises, &c, - For that whereas the said defendants here- a 


‘ - 
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tofore, to wit, on the first day of January, in the year 
eighteen hundred and thirty-seven, at Tuscaloosa, to 
wit, in the county aforesaid, made a certain bill of ex- 
change in writing, dated the day and year aforesaid, 
and directed the same to Smith & March, Tuscaloosa, 
and thereby requested said Smith & March, twelve 
months after the date of that first of exchange, (second of 
the same tenor and date unpaid,) to pay to the order of 
Willis Banks, the sum of five thousand 68-100 dollars, 
negotiable and payable at the branch of the Bank of the 
State of Alabama, at Mobile, for value received; which 
said bill of exchange was afterwards, to wit, on the day 
and year aforesaid, presented to the said Smith & March, 
the said defendants, for acceptance, and by them accep- 
ted; and the said Willis Banks, to whom the same was 
payable, afterwards, to wit, on the day and year afore- 
said, endorsed the same to John J. Webster, who then 
and there endorsed and delivered the same to the plain- 
tiff, and thereby ordered and appointed the contents to 
be paid to the said plaintiff. Yet, the said defendants, 
although often requested so to do, have not yet paid the 
said sum of money to the said plaintiff, but so to do have 
hitherto wholly neglected and refused, to the plaintiff’s 
damage ten thousand dollars; and therefore, suit, &c. 
: G. W. Crass, Att’y for plaintiff.” 

To which the defendant pleaded non-assumpsit. There 
was a verdict and judgment for plaintiff below. 

The defendants below moved for a new trial; which 
motion was overruled, on the plaintiff’s agreeing to enter 
a remittiter for the sum of seven hundred and ninety-two 
dollars, and fifty cents. 
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From this judgment, the defendant below prosecuted 
a writ of error, and assigned as reasons for reversing the 
judgment— 

1. That the declaration did not state notice to the de- 
fendants below, of the refusal of the acceptors to pay, the 
action being against the drawer of a bill which was ac- 
cepted ; 

2. Because the action being against defendants below, 
as drawers of an accepted bill, they are not liable to an 
action, unless in default of the acceptors, which is not 
shown ; 

3. Because the declaration did not state protest of the 
bill for non-payment ; 

4. Because no final julgment could be rendered, and 
execution awarded; a new trial having been granted. 


Porter, for plaintiff in error. 


Stewarf, contra. 


ORMOND, J.—The argument, in this case, is founded 
on the supposition, that the declaration is against the 
plaintiffs in error, as drawers of the bill of exchange on 
which the action is founded, and that the failure to al- 
lege presentment for payment and notice of refusal, isa 
defect available on error. If the assumption were cor- 
rect, the defect would be cured, after verdict. by the sta- 
tute of Jeofails. But, on looking into the declaration, it 
is quite clear, that the defendants are charged as accep- 
tors. The avermeuat in the declaration is, that the defen- 
dants (plaiitiffs in error) drew the bill on themselves, 
and accepted it: and if it were true, that they were 
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charged as drawers of the bill, in default of payment, 
they would be liabie* without notice of non-payment, as 
_ it was their duty to provide for the payment of ‘he bill, 
and they must have had knowledge that it was unpaid. 
The reason of the law, in requiring ngtice, fails, in such 
a case—(See Chitty on Bills, 355, and cases there cited.) 

The last assignment of error is not sustained by the 
‘record. The motion for a new trial is refused, on condi- 
tion that the plaintiff below enter a remittiter, which, 
from the record, it appears the plaintiff agreed to.— 
Should the clerk issue execution for the whole amount 
of the judgment, the remedy would be, to supersede the 
execution. id : 

The judgment is affirmed. 
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TEAT Us. LEE, adm’r. 


1. In distributing an estate, where ‘parties in interest will not,.or 
are incapable of consenting to an adjustment, the administra- 
tor should obtain permission to sell so much of the estate, as 
will enable him to make an equal division. 


2. The statute (Aik. Dig. 155,) delegates power to the judge of 
the County court, where the parties cannot agree, to ascertain, 
by testimony, ths value of property brought into hotchpot, 
as a judicial officer; or to cause a jury to be impanneled. for 
that purpose. It is error, therefore, for commissioners to make 
the valuation, or for the court to confer authority to that effect. 


3. The law no where authorises the rendition of decrees, and 
the award of execution thereon against distributees, ‘for ba- 
lances against them on distribution. 


Error to the County court of Lowndes. 

Decree for equalising distribution. 

In this case, the Orphan’s court appointed commission- 
ers to divide the personal property —the estate being clear 
of debt. They were ordered to value advancements un- 
der the law of hotchpot. ‘The commissioners divided 
the estate, and charged the plaintiff with seven hundred 
and ninety-two dollars, and seventy cents, to be paid to 
the administrator, for the purpose of making the shares 
of the other heirs equal to that of plaintiff. 

Upon this report, judgment was rendered in favor of 
the administrator for that amount, and execution ordered. 
There was no final settlement or division of the estate. 

Plaintiff in error assigned— 

1.. The court had no power to appoint commissioners 
to divide the estate brought into hotchpot. The commis- 
sioners could not value the advancements. 
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2. The division of the estate ought not to have been 
sanctioned by the court, because it did not make an 
equal distribution of the effects. 

3. There was error in charging the plaintiff in error 
with the sum of money specified, in favor of the other 
heirs, to make them equal. 

4. There was error in rendering judgment and execu- 
tion for the sum specified, against plaintiff in error, and 
in favor of defendant; and also for charging plaintiff in 
error with costs. 





Cook, for plaintiff in error. 


COLLIER, C. J.—Three points have been made upon 
the record, in this case. 

First—It is insisted that the Orphan's court should not 
have approved of the division und distribution of the es- 
tate of the defendaut’s intestate, because it is unequal. 

Second—That the advancements of the distributees 
brought into hofchpot, have not been valued in the man- 
ner the law directs. 

Third—There is no law which authorised the rendi- 
tion of a final decree and award of execution against the 
plaintiff, as one of the distributees, for an excess of intes- 
tate’s estate (beyond his share) received on the distribu- 
tion. 

1. We are not aware of any law which would coerce 
a distributee to receive a larger portion in value of his 
intestate’s estate than his distributive share, and thus be- 
come chargeable to the administrator for the excess. In 
distributing an estate, consisting of slaves and other per- 
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sonal property, it is difficult so to equalise a division, 
that none of the distributees shall be better provided for 
than the others. ‘lo prevent all controversy, in sucha 
case, Where the parties in interest cither will not, or are 
incapable of consenting to an adjustment, the only legal 
course seems to be, for the adininistrator to obtain per- 
mission to sell so much of the estate as willenable him 
to make an equitable division—(Aik. Dig. s. 12, p. 155.) 

2. By the second section of the act of eighteen hundred 
and twenty-eight, entitled “an act concerning the estates 
of deceased persons,” it is enacted, that “ wheneone or 
more of the heirs of any deceased intestate, shall have 
received property of the ancestor in his life time, and 
shall wish to bring the saine into hotchpot, and the par- 
ties cannot agree as to the value of such property, the 
same shall be ascertained by testimony, and affixed by 
the jadge of the County court of the county, where let- 
ters testamentary or of administration shall have been 
granted ; and it shall be his duty to do so, on the appli- 
cation of any person concerned in interest, on due notice 
to the other persons interested: and the said judge may, 
at his discretion, empannel a jury to assess the value of 
the property in question; and on the application of ei- 
ther party for a jury, it shall be the duty of the judge to 
cause the same to be empanneled: and in all cases, the 
value of the property at the time it was delivered, shall 
be fixed by said judge or jury, as the case may be; and 
the value so fixed, or the value agreed upon by the par- 
ties, shall be deducted from the share of such heir or heirs” 
—(Aik. Dig. s. 16, p. 155, 156.) 

In the case before us, we are inforimed by the record, 
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that four of the five commissioners appointed by the Or- 
phan’s court, to divide and distribute the personal estate 
of the defendant's intestate, ascertained the value of the 
advancements of ‘the several distributees brought into 
hotchpot. In doing this, it is cenceived that the com- 
missioners transcended the lezal duties of their Office, not 
the less, because, the court appointing them, undertook 
to confer such an authority. The statute, itself, dele- 
gates the power to the judge of the “ County court,” as 
@ judicial officer, and does not authorise him to substi- 
- tute others to act in his stead, except so far as it permits 
him, in his discretion, to cause a jury to be impanneled. 
In departing, ther® from the course of procedure pre- 
scribed by the laws we think there is error in the pro- 
ceedings of the Orphan's court. 

3. In rendering a decree. and directing the issuance of 
@n execution against the plaintiff, the Orphan’s court ex- 
ceeded its authority. for tle law is entirely silent in such 
acase. The act of eighteen hundred and thirty, “ to ex- 
tend the powers of the County and Orphan's court in cer- 
tain cases, and for other purposes,” declares, that “all 
decrees made by the Orphan’s court, on final settlements 
On the accounts of executors, administrators and guardi- 
ans, shall have the force and effect of judginents at law, 
and exccutions may issue thereon, for the collection of the 
several distributive amounts, against such executor, ad- 
ministrator or guardian—(Aik. Dig. s. 37, p. 252.) This 
act, it is clear, does not extend to authorise the rendition 
of decrees and the award of executions- thereupon, 
against distributees for balances against them on distri- 
bution ; yet, it is the only statute which affords the sem- 
hblance of aid, to legalise the proceeding before us. 
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In every vieW in which the case has anil itself 
to us, we think the decree of the Orphan’s court is erro- 
neous, and it is therefore reversed. 


THE STATE tvs. WISDOM, 


1. The general rule on the subject of permitting testimony to be 
given of matters not alleged, is, that nothing shall be given 
in evidence which does not directly tend to the proof or dis- 
proof of the matter in issue. 


2. On an indictment for stealing a s!ave, evidence is not admissi- 
ble of conversations, he'd by the prisouer, with other slaves, 
eighteen miles from the place where the offence is charged to 
hive been committed. 


3. Though the fact, that such prisoner was at a particular place, 
not far distant from the point where the crime was _perpetra- 
ted, might be shewn, 1n order to trace him, step by step, to the 
place where the larceny was committed. 


A. But evidence of any act, by the prisoner, or his general con- 
duct, not connected with the crime, should not be received. 


5. Evidence offered by a priscner, of his assertion of a claim to 
property stolen, when he was arrested, cannot b2 received— 
such a claim must be asserted before, or at the taking, to ena- 
ble the defendant to give evidence of his own declaration, and 
the bona fides of the asse rtion, is for the consideration of. the 


jury. 


6. An insfrument of writing, produced in pursuance of ‘notice to 
that effect, may be ead by the party who has required the 
production ; ; but if he does not cheose to give it in evidence, 
the mere notice will not have the éffect to allow the party in 
whose possession it has been, to read it without proof. 
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7. The stealing of aslave, cannot be esiablished in any other or 

different manner, than the stealing of any other chattel en- 

owed with volition, and the power of locomotion. Nor can 

an individual commit larceny in one county, who, is at the 

time of its commission in another, and who is not near enough 
to assist those who are active in its perpetration. 


8. An individual to whom a slave is hired, is pro hac vice the 
owner of the slave, during the term for which he is hired, and 
may be described as such, in an indictment for stealing the 
slave; but the insertion of the true owner's name, in an in- 
dictment, will not :ender the proof irrelevant. The indict- 
ment may be supported, by proof of possession by the person 
hiring the slave. 

9. There is no repugnanee, in charging the ownership cf the 
slave in different persons, in different cunts of the same in- 
dictment. 


Indictment for negro stealing, tried before Harris, J. 

The prisoner was indicted for negro stealing, ata 
term of the Circuit court of Dallas county: on his appli- 
cation, the venue Was changed to Wilcox county, where 
he was tried, convicted. and sentenced to death, by the 
Circuit court of the latter county. Several questions 
were reserved by the presiding judge, for the considera- 
tion of this court, which may be stated in the following 
order :— 

1. A witness was introduced on behalf of the State, 
who testified, that about the first of April, a few days be- 
fore the larceny charged in the indictment was commit- 
ted, he saw the prisoner on several different days, at 
Athens, in Dallas county, about eighteen miles distant 
from the place from whence the negro was stolen: that 
the prisoner was astranger there, and had no apparent 
or ostensible business: that he saw the prisoner, on one 
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occasion, holding a long conversation with anegro slave 
belonging to the witness, whilst no white person was 
present, and that when the witness went to the place 
where the prisoner and the slave were conversing, the 
former ceased the conversation with the slave: and that 





he also saw the prisoner, on another occasion, holding a 
private conversation with another slave, in the same 
town, siortly after. 

This evidence was objected to by the prisoner; but 
his objection was overruled. 

2. Another witness, on behalf of the State, testified, 
that after the negro charged to have been stolen, had 
been some time missing, he traced him to Mississippi, 
and found him ata mill belonging to the prisoner; 
about eight miles distant from which, he found the pris- 
oner himself. ‘There was no evidence adduced on the 
part of the State, either of the acts or declarations of the 
prisoner, when he was arrested. ‘ihe prisoner’s counsel 
then proposed to ask, the witness, if, when he was arres- 
ted, the prisoner did not claim the negro as his own 
property, and whether he did not then produce a bilk of 
sale, made by one John Martin, to him. ‘The court re- 
fused to permit these questions to be answered. The 
prisoner’s counsel then proposed to offer in evidence the 
said bill of sale, without producing any proof of its au- 
thenticity : but the court refused lo permit it to be given 
in evidence. It was then shewn, thrat the prisoner had 
received notice, from the solicitor, to produce said bill of 
sale on this trial. ‘The court then ruled, that as the 
State had not offered the bill of sale as evidence, and as 
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no facts or circumstances were shewn, relative to its 
authenticity, the prisoner could not give it in evidence. 

3. A witness testified, on behalf of the State, that the 
prisoner, about the ninth day of April, eighteen hundred 
and thirty-eight, between ten and eleven o’clock in the 
day, was discovered by him near where the negro slave, 
Dick, was at work, about sixty feet from him: the pris- 
oner Was on a horse, apparently turning off from the 
place where Dick then was: that the prisoner then im- 
mediately went to a field, about three hundred yards 
distant, where a negro ‘slave, named Peter, (who was 
stolen at the same time,) Was at work, and rode up to 
the fence, near where Peter was: the negroes were 
missing about eight o’clock of the night of the same day. 
Another witness testified, that some time in the spring 
of the year, eighteen hundred and thirty-eight, the priso- 
ner arrived about eight o’clock in the morning, at his 
: heuse, which is about forty miles distant from Cahawba, 

and in Perry county: that the prisoner had two negroes 
with him; one of them was the slave Dick, and the other 
the witness described, as other witnesses described Peter. 
There was no evidence that the prisoner was seen with 
the negroes in Dallas county, after ten or eleven o'clock 
of the day of the night during which they left Cahawba. 
' The prisoner’s counsel requested the court to charge the 
jury, that unless they believed the prisoner was in com- 
.pany with the negroes in Dallas county, at the time, or 
after they left Cahawba, he could not be indicted in Dal- 
las county, and therefore, they should acquit him. ‘The 
court refused to give this charge, but instructed the jury, 
that if they believed the prisoner had concerted with the 
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negro, to go off with him to Mississippi; and the hegro, 
in pursuance of such concert, had left the possession of 
his master, and was then under the direction, and was 
acting under the control of the prisoner; they weré au- 
thorised to infer, the negro was in his possession from 
the time he left the possession of his master, although 





the prisoner might have been in Perry .county. 

4. James M. Lenoir testified, that the negro, Dick, 
mentioned in the. bill of indictment, was the property of 
Matilda Lenoir: that he was her guardian, and tlrat at 
the time when the larceny was committed, the negro 
was hired to Charles G. Edwards. 

5. The prisoner moved to quash the indictment, be- 
cause the counts were repugnant to each other, in charg- 
ing the slave to belong to different individuals; it being 
stated in one count, as the property of James M. Lenoir; 
in another, as the property of Matilda Lenoir; and ina 
third, as the property of Charles G. Edwards; which 
motion the court overruled. 


Attorney General, for the State. 


GOLDTHWAITE, J.—The correctness of the several 
decisions made by the Circuit court, on the questions re- . 
served by it, will be considered in the order in which 
they are presented. 

1. The general rule on the subject of permitting testi- 
mony to be given of matters not alleged, is, that nothing 
shall be given in evidence, which does not directly tend 
to the proof or disproof of the matter in issue. A lead- 
~ ing case, illustrative of this principle, is cited in Philips’ 
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Evidence, p. 170—Upon an indictment for an infamous 
crime, an admission, by the defendant, that he had ‘tom- 
mitted such an offence at another time, and with another 
person, and had a tendency to such practices, ought not 
to be received. Archbold, in his treatise on Criminal 
Pleading, asserts, that, in fact, there is no exception to 
this rule in criminal cases, although there are some, 
which seem to be so. It will be unnecessary to exainine 
those cases which seem to present exceptions to this rule, 
as the one now to be considered, presents no claim to 
be classed as such. It is difficult to perceive, What other 
tendency, than to create a prejudice against the prisoner, 
the proof that he was seen talking with other slaves, 
at the distance of eighteen miles from the place where 
the crime is charged to have been cominitted, could have. 
It certainly did not, nor could, show his guilt in the par- 
ticular transaction charged against him: If evidence of 
this character is permitted to affect an individual, he 
ought to be allowed the chance to explain and contro- 
vert it, but this he never could be prepared to do, . unless 
advised before the trial, of What was to be urged against 
him. The fact, that the prisoner was seen at Athens, 
afew days before the commission of the crime, was pro- 
_ perly enough in evidence, as directly tending to shew, 
that he was in the same section of the State where the 
crime was committed; and it might be important to trace 
him, step by step, from thence to the place of the larce- 
ny: but evidence of any act, or his general conduct, not 
connected with the crime charged, ought not to have 
been received. In acase otherwise doubtful, and de- 
pending purely on circumstancial evidence, a fact like 
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the one detailed by the witness, might and would have 
a direct tendency to produce the most fatal cons equences, 
to the accused. The circumstance, in itself, is trivial and 
unimportant: but connected with the charge laid in the 
indictment, ceases to be so, and would operate with fear- 
ful effect on a stranger. We cannot suppose, from the 
other facts which are detailed, that this evidence could 
have Weighed a straw in the balance; but we are not 
sitting to determine the weight of the testimony, but to 
pronounce the law as to its competency. It Was impro- 
per evidence, and ought not to have been admitted. 

2. The evidence offered by the prisoner, of his asser- 
tion of a claim to the slave, When he was arrested, was 
properly rejected, as was also all the evidence touching 
the bill of sale. The general rule, that one shall not be 
permitted to make evidence for himself, is familiar to 
every lawyer; but the prisover’s counsel supposes that 
the case of larceny creates an exception, as one who 
takes property under a bona fide caim of right, cannot 
be gaiilty of this offence. This claim of right must be 
asserted before, or at the taking, to enable the prisoner to 
give evidence of his own declurations; and even then, the 
bona fides of the assertion, is always a subject for the 
consideration of the jury. ‘To permit one, after the act 
cammitted, to give his own assertions in evidence to es- 
tablish a claim, would, in most cases, defeat the ends of 
justice, if any reliance was placed on such assertions. 

_ The notice given by the solicitor, to produce the bill 
bill of sale on the trial, did not authorise the prisoner to 
use it without proof. ‘The rule as to the introduction of 
such evidence, is clearly laid down by most elementary 
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authors on evidence, and may be stated thus: If produced 
on the motion, it may be read by the party who has re- 
quested its production, but if he does not choose to give 
it in evidence, the mere notice will not have the effect to 
allow the party in whose possession it has been, to read 
it without proof—(2 Starkie on Ev. 360.) A different 
rule Weuld produce the result of makiug evidence, by 
the mere act of notice: and a false instrument might be 
introduced, which it would be difficult, if not impossible, 
to disprove. 

3. The most important question presented, is the one 
arising out of the charge of the court. It assumes that 
the prisoner could commit a larceny in Dallas county, 
although he may not have been there when it was com- 
mitted. The charge requested was, “that unless the 
jury believed the prisoner was in company with the ne- 
groes in Dallas county at the time, or after they left Ca- 
hawba, he could not be indicted in Dallas county, and 
therefore, they should acquit.” The instructions given 
were, “that if they (the jury) believed the prisoner had 
conc*rted with the negro to go off with him to Missis- 
sippi; and the negro, in pursuance of that concert, had 
left the possession of the master, and was then under the 
direction, and was acting under the control of the pris- 
oner, they were authorised to infer that the negro was 
in his possession from the time he left his master, al- 
though the prisoner might have been in Perry county.” 
To determine whether these instructions were correct, 
resort must be had to the statute: this provides, “if any 
person shall steal any negro or mulatto slave whatsosver, 
out of, or from the possession of the owner or overseer of 

















“" 


THE SUPREME COURT OF“ALABAMA. 519 





The State rs. Wisdom. 








such slave; the person or persons so offending, shall be, 
and are hereby declared to be felons, and shall suffer 
death.” 

There is no new rule introduced by it, from which we 
can presume that the general assembly intended to pro- 
vide that the stealing of a slave should be established in 
any other or different manner, than the stealing of any 
other chattel endowed with volition and the power of lo- 
comotion. Most of our sister States, possessing this de- 
scription of property, have deemed it essential to the in- 
terests of their citizens, to make the inveigling or enti- 
cing slaves from their owners, high cYences. It must 
be evident to all, that in many cases besides mere larce- 
ny, slaves may be wholly lost to their owners, by the 
acts or contrivances of others: and we cannot doubt the 
propriety of some amendment to our criminal code, in 
this particular. Our duty, however, is performed, when 
we decide on the laws as they exist, without suggesting 
alteration or change. ‘To constitute larceny, there must 
not only be a taking, but a carrying away. A bare re- 
moval, however, from the place where the goods are 
found, though the thief does not make off with them, is 
a sufficient asportation or carrying away—(4 Blacks. 
Com. 231.)—As, for instance, if a man be leading ano- 
ther’s horse out of a close, and be apprehended in the 
fact. It must not be supposed, that a literal interpreta- 
tion is to be placed on the term, carrying away: if one 
entice a horse, hog, or other animal, by placing food in 
such a situation as to operate on the volition of the ani- 
mal, and he assumes the dominion over it, and has it once 


under his control, the deed is complete: but if we suppose 
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him detected before he has the animal under his control, 
yet after he has operated on its volition, the offence 
would not be consuinmated. In the case of slaves, 
which not only possess volition, and the power of loco- 
motion, but also intelligence, a further extension of the 
principle is called for, and must necessarily be introduced 
into the law of larceny. It cannot be supposed, that the 
legislature intended only to punish those who forcibly 
took possession of the slave, as Well against his, as his 
master’s Will: it was, without doubt, considered, that in 
many, perhaps most cases, the stealing would be effected 
by operating on the will of the slave. In such a case, 
actual control, at the instant of stealing, would never be 
exhibited. The same rules which apply to principals 
in the second degree, will, When examined, seem to af- 
ford the most direct analogies to cases of this description. 
It isnot necessary that the party should be actually pres- 
ent, or even an eye witness of the transaction; he is, 
in construction of law, present, aiding and abetting, if, 
with the intention of giving assistance, he be near 
enough to afford it, should the occasion arise—(Foster, 
347; Rex vs. Borthwick, 1 Doug. 207; Rex vs. Owen, 
R. § M. 96.)—but he must be sufficiently near to give 
assistance—(Rex vs. Stewart, R. & R. 365)—and the mere 
circumstance of a party going towards a place where a 
felony is to be committed, with intent to aid and assist in 
carrying off the property, and assisting in carrying it off, 
will not make him a principal in the second degree, un- 
less at the time of the fellonious taking, he were within 
such a distance as to be able to assist in it—(Rex vs. Kel- 
ly, R. & R. 421.) And although an act be committed in 
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pursuance of’a previous concerted plan between the par- 
ties, those who are not present, or so near as to be able 
to afford aid and assistance at the time when the offence 
is committed, are not principals—(Rex vs. Sears, R. & R. 
25; Rex vs. Davis, ibid. 113; Archbold’s C. L. 4 a.) 

If it is admitted, that the slave departed from the ser-’ 
vice of his master, in consequence of a concerted plan 
between the prisoner and himself, that the former might 
steal him, and that the latter would join him in Perry 
county, the offence was not consummated until the pris- 
oner was sufficiently near the slave to aid him, if pursuit 
Was attempted; or so near as to be capable of taking ac- 
tual control over him ;—if, then, his will consented to the 
act, the larceny would be complete, and the prisoner 
subject to the punishment: until thea, it could not be, 
because both the slave and himself might have reyeated; 
and the one have returned to his master, the other to his 
home. 

Although the evidence was sufficient to warrant the 
strongest presumptions that the prisoner was with the 
slave in Dallas county, and could perhaps only be satis- 
factorily rebutted by establishing an alibi, the law does 
not authorise the charge given, because an individual can- 
not commit a larceny in one county, who is, at the time of its 
commission, in another, and who is not near enough to aid 
and assist those who are active in its perpetration. 

4. The next question is not very distinctly presented ; 
it seems, however, to be this: whether the possession of 
one to whoin a slave is hired, is the owner, within the 
meaning of the term, as used in the statute. Such an 
individual is pro hac vice the owncr of the slave, during 
g Pp. 66 | 
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_ the time for which he is hired, and may therefore be de- 
_ scribed as ‘the owner. But we. by no means wish to be 
understood as deciding, that, in such a case, the insertion 
of the true owner’s name in-the indictment, would ren- 
der the proof irrelevant, or that such an indictment might 
not be supported by proof of possession, with the person 

' . hiring the slave. 
- 5. -The last question referred, may be shortly answer- 
‘ed; that there is nothing repugnant in charging the 
ownership of the slave in different persons, in different , 
counts of the same indictment. This was a precaution weed 
- which is always advisable under similar circumstances. } 
- For the error in admitting the evidence stated in the 
first point referred, as Well as for the erroneous charge,— 
_ the judgment of the Circuit court is reversed, and the 
case is remanded, with instructions to cause the prisoner 
to be tried in due course of law. 
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BEAL & BENNETT US. S. EDICOR. 


1. Where detendants are described-as “late merchants, partners, 
&c.,” it is to be inferred, that the co-partnership ceased to ex- 
ist, before the commencement of the suit. 


2. And where a partnership has ended, service of process upon 
- one of the partuers, cannot operate as a service upon the other 
members of the firm. 


3. But where both defendants appear, and judgment is rendered 
against them, advantage cannot be taken of the irregularity of 
the service. 


4. The general issue in assumpsit, may be pleaded by one of sev- 
eral defendants, i in an action against defendants, who were at 
a former time > Fetes. 


5. A plea toan action by the assignee of a note—that the note 
has never been assigned, aud is "still the property of the payee, 
must be verified by the cath of the defendant, swenring that 
he verily believes the assignment to be lorged-—and until this 
is done, plaintiff need not prove the assignment. 


Error to the Circuit court of Greene. 

Assumpsit on a promissory note. 

The defendant in error, as the endorsee of Messrs. 
Brewster, Solomon & Co., brought an action of assumpsit 
against she plaintiffs, in the Circuit court of Greene; 
and. in his declaration, as well as writ, described the 
plaintiffs as “late merchants, doing business under the 
name, style and firm of Beal § Bennett.” 

The cause of action was a promissory note, in these 


* words: 


“$974 38-100. New York; Aug. 23d, 1836. 
“Twelve months after date, we, the subscribers, of 
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Erie, State of Alabama, promise to pay to the order of 
Messrs. Brewster, Solomon g Cu., nine hundred and sev- 
enty-four 38-100 dollars, for value received. 

(Signed,) Beat & BENNETT.” 

In the declaration, it was stated, that the defendant in 
error was the endorsee of the note, and that by the en- 
dorsement, “the said Brewster, Solomon & Co., then and 
there, ordered and appointed the said sum of money, in 
the said promissory note specified to be paid to the said 
plaintiff, &c.” 

The only service of the writ, appearing on the record, 
was endorsed on the process, as follows: 

“We acknowledge the legal service of this writ. 

Beat & BENNETT. 

Aug. 26th, 1837.” 

In the Circuit court, James A. Beal, one of the plain- 
tiffs in error, appeared and pleaded— ig 

First—Non-assumpsit, in due form; and 

Secondly—That the defendant in error was not the 
owner of the note sued on, or any part thereof, at the 
‘time of the commencement of the action, but the same 
was then, and still was, the property of Messrs. Brewster, 
Solomon & Co. : 

To these pleas, the-defendant in error demurred ; and — 
his demurrer being sustained, and the plaintiffs declining 
to. plead. over, a judgment by nil dicit was rendered 
against them, in which it was recited, that the parties 
came by their attorneys, &c. “and the court being satis- 
fied that service of the writ had been accepted by James 
A.:Beal, who, in accepting the service, signed the name of 
Beal. & Bennett, as it appears on the writ, and the de- 
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fendants saying nothing further in bar or preclusion of 
the plaintiffs said action against them. It is considered 
by the court, that the plaintiff recover of, and from the 
said defendants, the sum of one thousand and seventeen 
dollars, and sixty-eight cents, the damages in the decla- 
ration mentioned, besides his costs in this behalf expend- 
ed,’ &c. The case was entitled, at the head of the entry 
of judgment, “Isaac C. Snedicor vs. James A. Beal and 
Washington W. Bennett.” 





































COLLIER, C. J——From the terms in which the con. 
nection between the plaintiffs is stated upon the record; 
it is clearly inferrable, that it had ceased to exist before 
the commencement of the action. They could not, with 
propriety, upon any other hypothesis, have been described - 
as “late merchants, partners,’ &c. ‘The case of Duncan 

vs. Tombeckbee Bank, (4 Porter’s R. 185,) is directly in 

point, to shuw that such is a just interpretation of the 

terms. 

The partnership, then, being at an end, the service of , 
process on one of the plaintiffs, would not have operated 
as a service on both, within the meaning of our statute 
—(Aik. Dig. s. 57, p. 268; Duncan vs. Tombeckbee Bank, 
4 Porter’s R. 184.) It was even doubted, at one time, 
whether, during the existence of a copartnership, it was 
competent for one partner, without the concurrence of 
the others, to enter an appearance for the firm; unless 
all its members were served with process—(Hills vs. 
Ross, 3 Dall. R. 331, dicta of Chase and Iredell, justices ; 
Taylor vs. Coryell & Co. Gow. on Partnership, appendix, 
483.) But it never has been supposed, so far as our re- 
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search extends, that a partner possessed this power after 
the dissolution of the partnership, as it respects antece- 
dent contracts. The law is clear, that the authority 
which exists during the continuance of a partnership, 
from one partner to bind his co-partner, ceases on its dis- 
solution. Indeed it would be a hardship to put a retired 
partner in the power of his late co-partner, by authori- 





sing the latter to pledge his credit directly, or, to make 
him a party defendant to suits without his consent. 
Such an authority would be well calculated to dis- 
courage all enterprise, depending for its successful prose- 
cution, upon the association of capital. 

We have, then, no hesitation in concluding, that the 
acknowledgment of service of the writ by Beal, could 
not have the effect to bring Bennett into court; but the 
entry of the judgment shows, in (olidem verbis, that both 
the plaintiffs in error appeared, though but one pleaded ; 
so that it is immaterial what may be the truth in this 
respect, the record is conclusive on the point, so far as 
the action of this court is concerned. The plaintiffs be- 
ing concluded by their appearance, there was no neces- 
sity for the introduction of evidence by the defendant, 
to show in what manner process was served; and though 
it was irregularly served, as to Bennétt, the form of the 
judgment, as already shown, precludes him from taking 
advantage of the irregularity. 

In respect to the pleas, it will be observed, that the de- 
‘murrer, whether intentional or not, objected to both, as 
insufficient in point of law, and was sustained to both. 
The first plea is non-assumpsit, in usual form. True, 
‘the plea is pleaded by Beal alone, and denies that he wn- 
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dertook and assumed in manner and form, as the plain- 
tiff in his declaration alleged. The declaration charges 
him, as co-partner of Bennett, with having made the 
promissory nete, and the note itself is prima facie evi- 
denice of his assurnption, and throws on him the necessity 
of making good his defence by proof. To this plea, 
then, there is not the slightest objection; and we can 
only account for its having been demurred to, and the 
demurrer sustained, by its not_being noticed, either by 
the counsel for the defendant, of the court. The second 
plea, we think, cannot be maintained. ‘The act of eigh- 
teen hundred and nineteen, “to regulate tle proceedings 
in the courts of law and equity in this State,” enacts, 
“when any suit shall be instituted by any person or 
persons, as assignee or assignees of any bond or other 
writing, it shall not be necessary for the plaintiff or plain- 
tiffs to prove the assignment or assignments, unless the 
defendant or defendants shall annex to a plea, denying 
such assignment or assgnments, an affidavit, stating that 
such defendant or defendants verily believe that some 
one or more of such assignments were forged, or make 
oath to the sane effect in open court; at the time of filing 
such plea”—(Aik. Dig. s. 144, p. 283.) The direct ten- 
dency of the plea is, to controvert the endorsement of the 
note to the defendant in error, and in fact denies the al- 
legation in the declaration, in which title is deduced from 
Messrs. Brewster, Solomon § Co. The term endorsement 
ex vi termini, When used in regard to commercial paper, 
implies a transfer, by writing thereon the_naine of the 
payee, or other subsequent party, in whom the legal in- 
terest is vested; and when it is said that the contents of 
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a note or bill are ordered and appointed to be paid to a 
particular individual, we are to understand that there is 
an express direction of the payment, or an assignment 
of title to him by the person endorsing+-(Clawson vs. 
=» Gaston, 2 South. R. 521; Tyler vs. Binney, 7 Mass. R. 
479; Lovell vs. Evertson, 11 Johns. Rep. 52; Norris vs. 
Badger, 6 Cowen’s R. 449; Dugan vs. U. S. 3 Wheat. R. 
173, 183.) 

The second plea, as it puts in issue the fact of the as- 
signment, should have been verified by affidavit, or have 
been sworn to in open court; neither of which modes of 
verification seem to have been observed; and it is bad in 

“substance. 

We will not enquire how far the matter of the plea 
presents an available defence, inasmuch as the point was 
not argued; nor will we consider whether it is bad, as 
stating facts, which, if a legal bar, are admissible under 
the general issue. 'These questions, we leave for future 
adjudication. For sustaining the demurrer to the first 
plea, the judgment is reversed, and the case remanded. 
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MORDECAI vs. BEAL. 


1. The best evidence the subject admits of, must always be pro- 


duced: aud if evid- nce of an inferior grade is offered, it raises 
the presumption, that the higher testimony is withhe'd for 
some sivister pury ose. 


2. Before vidence of an inferior grade is permittcd to he adduced, 


tae court wil! rec uire satisfactory proof that better evidence is 
not volautarily withhe d: and the sufficiency of such proof is 
a question for tie discretion of the court, to be governed by 
the circumstances of the care. , 


o 


3. Were a party proved, that a deed under which he c'aimed a 


persona! ciattel once existed, and was in the possession of one 
wo had intormarried with the grantee of the deed, and_resi- 
ded beyond tie linits of the State; that the deed had been 
ds uanded, but vot produced; that enquiry had been made 
without effeet of other persons, who, it was supposed, might 
have possession of it; ard where there was atroffer to prove 
its cont ‘nts by a registered copy, —it is sufficient—-and inferior 
evidence of the contents of the deed may be admitted 


4. T ie assent of an executor toa legacy, vests in the legatee the 


leg 1} tit'e,-—-the assent having relation to the will, the source 
of the legatee’s title. 


5. But an executor cannot, by any act under pretence of assent, 


en.arge or abridge the t.t.e of the legatee. 


6. Where one, by his wil!, appointed certain agents to make a 


divis.cn of his persona’ estate, and 1n case of the death of either 
of ti m,a tthovised the survivor to appoint others in the place 
of tose dee sased, to assist in making the division—-a_ recital 
evitained in a paper, purporting to be the evidence of such 
division, aid made by agents purporting to have been appoint- 
ed by the survivor, is not sufficient evidence of the fact of the 
appointinent. Proof of the fact, against one not c'aiming un- 
der the paper, purporting to be a division, must be made by 
evidence ali:unde. 

RP 67 
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Error to the Circuit court of- Mobile. 
 Détinue for-a slave, tried before Judge Paul. Verdict- : 
sain and judgment for plaintiff. 
. On the trial of this case, plaintiff below offered in ev- 
. jdence a copy of the will of Nathan Beal, and a paper. a 
copy of which is attached, marked A, purporting to bé a 
division ‘of the property mentioned in the will.- He also 
proved, that he was the person called James A. Miller, 
in the will; and that the negro sued for, was one of the 
- megroes named in the will; and that the plaintiff was 
not twenty-seven years old at the commencement of-the 
. suit; and that the negro was in possession of defendant, 
when the suit was brought. He also.proved by B.S. 
Smoot, that the paper signed by him, and marked A, 
_ was made at his house, in Mobile, on the day it bears 
‘date; and it was-admitted that-no one of the negroes 
: was present ‘at the time, ‘and that none of them were 
_ever shown to the persons who signed said paper beforé 
or-afterwards. -Upon this proof, the plaintiff rested. 
Defendant then offered to prove by John Philips, that 
after the making of the will, and in the life time of 
Beal, the testator, he Was present at the house of said 
‘Beal, in Washington county, when he, said Beal, ‘sold 
"and delivered the negro sued for, with several others, to 
_ Satah Garnet, who received possession of the same; and 
. retained the same during the life time of said Bea]. . That 
Beal died in eighteen hundred -and. eleven, or eighteen 
hundred and twelve, and that Sarah Garnet continued in 
the possession of the ‘slaves, until eighteen hundred and 
thirteén, when ‘she. intermarried ‘with John-°S: Devin, 
who took possession of the negroes in right of his wife, 
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and retained the possession thereof, until eighteen hun- 


dred and sixteen, or eighteen hundred and seventeen, < 


when he sold the negro in this suit mentioned, to Thomas 
-J. Strong, who retained possession thereof, until eighteen 
- hundred and twenty-one, when ‘he died. Plaintiff’s 
-counsel asked the witness,-if there was any deed of the 
sale of said.negroes, to.said Sarah Garnet, and: upon his 
‘answering in the affirmative, the court excluded the tes- 
timony. offered, until the deed should be preduced; or its 
- non-production accouuted for. * To this decision, defen- 
‘dant excepted. - | 

Defendant then offered.to prove, that enquiry-had been 
made of John S.-Devin, for the deed, who could not pro- 
duce-it.. He also offered to read an affidavit of John S. 
Devin,. that the deed was mislaid, and to prove that De- 
vin was in Florida, beyond the jurisdiction of the court; #4 
‘and also that enquiry had: been made of other persons, 
who might be presumed to have thé deed, and that it 
could not be found. Defendant also offered a copy ef. 
the deed, taken frony the records of Washington county, 
and a witness to prove that the copy was a correct tran- 
script of the original. ‘Che court declined receiving the 
evidence, as insufficient to prove the loss of the deed; te 
which’ defendant also excepted. 

Defendant then moved the court to instruct the jury, 
that if the property in question was held adversely to the. 
claim of the defendant, at the time the paper purporting 

_*to_be signed by Smoot and ethers .was made, that the 
paper was void, and gave no right to the plaintiff. This 
the court declined, and instructed the jury, that the paper 
operated as a legal ‘division of the. property ;. to which 
defendant excepted. 
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The will wus dated on the tweuty-eight:. of Maich, 
eighteen hua tred and tive, and declared, taut for the 
natural love aud affection, tiie testator lad towards Sarah 
Garnet, and Jaco’ Garuet, and James Aug istus Miller, 
and any other childrea the testatur aight have by Sarah 
Garnet, “I give and graut them the following negroes, 
accounts, notes, &&, viz. Ove negro man named Dick, 
one negro Joe, one boy named Ned, oue boy named Cu- 
pid, one boy nawed Jack, one Woman named Rose, one 
named Miuerva, one girl named Hetty, together with 
their increase: aud also the stock of horses, cattle. und 
hogs, together with the bonds, delts, and Look accounts, 
that are due me,—to be equally divided Letween Sarah 
Garnet. aod the children [ mmay have by Ler, aud James 
Augustus Miller aud Jacob Garnet; but it is to be under- 
stood, that at the death of the said Surah Garnet, she is 
to give her part of the property to the childreu she may 
have by me; and if Sarah Garnet has no other children 
by me, then, at her death, the above named property is 
to be divided between Jaines A. Miller and Jacob Gar- 
net. 

I authorise Lemuel Henry, Sarah Garnet and Thomas 
J. Strong, my agents, with full power to collect my debts, 
and make the distribution above stated; and if one or 
more of them should die, the surviving agent shall have 
power, and is required to appoint two more agents to 
execute the trust herein coufided,” &c. 

. The paper, marked A, and submitted in evidence by. 
~ plaintiff, was as follaws: 

“ Whereas by the last will and testament of Nathan 
Beal, deceased, late of Washington county, the said Na- 
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than Beal appointed lis wife Sarah, and Leuiuel Henry 
and ‘ithoéuwas J. Stroug, to execute the same, with the pro- 
vision, that if any two of them should die, then, in that 
case, the survivor Was authorised and required to appoint 
two other persons in their room, plave and stead; and 
whereas the said Lemuel Henry and Thomas J. Strong, 
have, since the death of the testator, departed this life, 
and the surviving executrix, Sarah, (sow Sarah Devin,) 
has, with John S. Devin, ber present husband, proceeded, 
under the directions of the said lust will and testament, 
to nomipate and appoint; and they have nominated and 
appointed Benjamin S. Simqot and Samuel H. Garrow, to 
act With ber and the said Join S. Devin, under the said 
last Will and testament, as executors thereof, and tO ex- 
ecute the sauce. Now, therefore, know, &c¢. that we, the 
said Sarah, (now Sarah Devin,) Johu S. Devin, Benjamin 
S. Smoot and Sanuel H. Gurrow, have proceeded, under 
the authority given by the said last will and testament, 
to divide the property therein mentioned, as therein di- 
rected ; and we lave assigned to Jamis A. Peal, men- 
tioned in said last will and testament, by the name of 
James Augustus Miller,—to hold, to him and his heirs 
and assigns forever, as of his and their own property,— 
that is to say, One negro man nanied Ned, one negro mar 
named Cupid, one negro man named Joe, one negro boy 
named General, one named Casey. one named Bob, one 
negro woiman named Minerva, and one negro woman 
named Rose, and child. 

“In testimony of all and singular the premises, we 
have hereunto subscribed our names and affixed our 
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Seals, this siihteenth day of October, J A.-D-  aenalaia hun- 
‘ dred and thirty- -five. (Signed,) 

Witness : “Saran: Devin, [b. s.] 
“Charles Ei. Crane, “J. 8. Devin, {L. s.| 
“David Nolan, “ Bens. S. Smoot, [L. s.] 
“Charles A. Henry.” “S. H. Garrow, [x. s.”} 

The copy of the deed, or bill of sale, taken from the 

records of the County court of Washington county, offered 
in evidetce. by defendant, and excluded by the court, 
was as follows: \ 

“ Washington county, Mississippi Territory: 

“Know all men, by these presents, that I, Nathan 

Beal, of the said county, for, and in consideration of the 
sum of two thousand eight huudred and seventy-five 
dollars, to me in hand paid, before the sealing and de- 
livery of these presents, the receipt of which is hereby 
acknowledged, have bargained, sold and conveyed, unto 
Sarah Garnet, of said county, eleven negroes, viz., Robert, 
Rose, Jack, Lucinda, Joseph, Dick, Ned, Hetty, Cupid, 
Nancy and Dinah, to have and to hold said negroes, to 
said Sarah, her heirs and assigns forever, against me, my 
heirs, executors, administrators and assigns. 

. “In testimony: whereof, I have hereunto fixed my 
‘hand and seal, this ninth of June, eighteen hundred and 
ten. In presence, §°c. 

_(Signed,) “NatTHAN Beat, [Le s.”] 


ORMOND, J.—T wo questions arise in this case: 
‘ First—W as the preliminary evidence offered by the 
plaintiff in error, on the trial in the court below; suffi- 
cient to-authorise the introduction of secondary’ proof of | 
the contents of the deed? 
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Secondly W as the paper executed by Saspdt pas oth- 
ers, a legal division of the slaves? 

The rule of law is, that the best evidence which the 
subject admits of, must always be produced; and if evi- 
dence of an inferior grade is offered, it raises the pre- 
sumption, that the higher testimony is withheld for some 
sinister purpose. Before, therefore, testimony of ‘an in- 
ferior grade is permitted to be adduced, the court to whom 
the preliminary enquiry is addressed, will require satis- 
factory proof, that the better evidence is not voluntarily 
withheld. | : 

What shall constitute this satisfactory proof, to author- 


‘ise the introduction of secondary evidence, cannot easily 
. be reduced to any fixed rule; it is addresSed to the dis-. 


cretion of the court, to be governed. by the circumstances 
of the case. ‘The plaintiff here proved, that the deed. 
once existed, and was inthe possession of one John 8. 
Devin, who had interinarried with’ the graniee of the 
dted; that the deed had been demanded from him,:and 
that he did not produce it: that he now resided in the. 
territory of Florida. - It was also proved, that, search and 
enquiry had been made for the deed, of other persons, 
who it was supposed might have possession of it, but 
without effect. We think this was sufficient: The 


plaintiff could have no motive for withholding it, as he 


offered to prove its contents by a registered copy, thereby 
repelling the presumption, that the original was with 
held, for any improper purpose. 

| In addition to-this, it is important to consider, that the 
plaintiff never had -possession of the deed, and that Devin, 
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by virtue of a claim asserted under the deed, had after: 
wards, as executors of the will of N. Beal, assigned the 
Same negro to the defendant. It is therefore not -to be 
wondered at, that the deed is not produced on the de- 
mand of the plaintiff. It has been frequently held, that 
‘if an original paper is in the possession of a third per- 
son, beyond the jurisdiction of the court, and reasonable 
diligence has been used to procure it, without effect, sec- 
Ondary evidence of its conteats may be resorted to— 
(Minor vs. ‘Villoison, 7 Peters’ R. 99; United States vs. 
Rayburn, 6 Peters’ R. 352; Baily vs. Johnson, 9 Cowen’'s 
R. 115: Scott: vs. Rivers, | Stew. § Por. 19; 13 Johns. 
Rep..58.. ‘The case of Bradford vs. Bradford, at the last 
, June term of this court. establishes the saing principle. 

YU results, from what has been said, that the court erred 
“in not permitting secdndary evidence to be given of the 
contents of the deed. 

The division which was made of the negroes, as evi- 
denced by the instrument signed by Smoot and othsrs, 
‘is resisted On two grounds. First—'i'‘hat at the time of 
the division, the negroes (among whom was the one in 
-controversy,) Were not in the possession of the executrix, 
but held adversely, by one through whom the pleintiff 
in error claims; and that therefore being the transfer of 
a chose in action, it does not vest the legal title in the de- 
-fendant. 

The assent of an executor toa legacy, vests in the leg- 
atee the legal title; which assent. has relation .to the will, 
the source of the legatee’s title; or, in technical language, 
“hess said to be in by virtue of the will. This appears 
conclusively, from what is said in the case of Foster and 
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Miles, cited in Saunders’ case, (5 Coke’s Rep.) “If lessee 
for years devise his term to another, and makes his ex- 
ecutor, and dies, the executors do waste, and afterwards 
assent to the devise, in that case, although between the 
executors and the devisee, it hath relation, and the de- 
visee is in by the devisor, yet an action of waste shali be 
maintainable against the executors.” 

The division which was made of the slaves, was not 
only the execution of a power created by the will, but is 
also evidence of the assent of the executor to the legacy, 
thereby vesting the legal title in the defendant in error. 

We have been referred to the case of Loyd vs. Good- 
wyn, decided at the present term, (See page 237,) as de- 
termining this principle. The doctrine of that case, is, 
that the sale of a chose in action, Whicre an adverse claim 
Was asserted to the property, Goes not convey the legal 
title to the purchaser. Its applicability to this case is 
not perceived. An executor, by assenting toa legacy, 
cannot in any sense be said to sell or convey the subject 
of the legacy. His assent is not the source of the title. 
To ascertain what that is, recourse must be had to the 
Will. It would be of most mischievous tendency, to ad- 
mit that he could, by any act of his, under pretence of 
assent, enlarge or abridge the title of the legatec. 

Secondly—That it does not appear, that Smoot and 
Garrow, who, with the cxecutrix, and her husband, De- 
vin, made the division of the slaves, had any authority 
to act: this objection is well founded. By the will of 
N. Beal, the power to make the division is given to the 

executrix, and Samuel Henry and Thomas J. Strong; 
and, in the cvent of the death of either, power is given 
& P. 
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to the survivor, to appoint others in their place. It is 
true, that the instrument by which the division is made, 
recites that Strong and Henry are dead, and that Smoot 
and Garrow have been appointed by the survivor in their 
place and stead. But we do not think the recital was 
proof of the fact against one who did not claim under it. 
The proof of the fact, must be’ made by evidence aii- 
unde. 

Let the judgment be reversed, and the cause remand- 
ed. 
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HANRICK vs. THE FARMERS’ BANK OF CHATTAHOOCHIE. 


1. Inland bills of exchange, in this State, are regulated and gov- 
erned by the same laws, usages and customs, * which regulate 
and govern foreign bills of ex cchange except, in the amount 
of damages. 





2. Damages, other than interest, are never given by the law-mer- 
chant, : against an acceptor of a bill—as ‘acceptor merely. 


[3. In England, the damages are estimated at the difference of 
exchange, and the expences of forwarding. | 


4. The clerk of the court has no power to ascertain the damages, 
but on a writing ascertaining the plaintiff's s demand. 


5. Where the common money counts are added to a count on 4 
bill of exchange---the clerk may compute the damages with- 
out entering a nolle prosequi to the common counts. 


[6. The decision (Minor, 18,) founded on the English decisions, 
overruled. | 


Error to the Circuit court of Montgomery. 

Assumpsit on note, tried by A. Martin, J 

This action was founded on a bill of exchange, dated 
March twelfth, eighteen hundred and thirty-seven, drawn 
by Whitman & Hubbard on, and accepted by defendant 
below, for ten thousand dollars, payable sixty days after 
date, to the order of Thomas W. Brame—made negotia- 
ble and payable at the Bank of Moble—and endorsed by 
Thomas W. Brame, William 8. Brame, and Walsh & 
Fitzpatrick —and protested for non-payment. The ge- 
neral issue was plead by defendant below, but with- 
drawn, and judgment rendered for plaintifis. 
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Campbell, for plaintiff in error. 
Hilliard, contra. 


ORMOND, J.—This was an action of assumpsit, 
brought by the defendant in error, as the endorsee of a 
bill of exchange, against the plaintiff in error, as the ac- 
ceptor of the said bill. 

The declaration contains a special count on the bill, 
and the common money counts, for money had and re- 
ceived, and money paid, laid out and expended. The 
record further shows this entry of the judgment: 

“This day came the parties, by their attornies, and 
the defendant withdrawing his plea, says nothiug in 
bar or preclusion of the plaintiff's action. It is therefore 
considered by the court, that the plaintiff recover of the 
defendant, the sum of,” &c. 

From this judgment, the defeadant below has prose- 
cuted a writ of error to this court, and now assigns for 
error— 

1. That the declaration contains the common counts, 
and judgment was rendered without the intervention of 
@ jury ; 

2. That the judgment is rendered for more money than 
is specified in the count on the bill. 

The last assignment of error will be first considered. 

The bill of exchange sued on, was for ten thousand 
dollars, and the judgment rendered was for eleven thou- 
sand, six hundred and fifty-three dollars; it is therefore 
manifest, that the clerk, in computing the damages, has 
assessed, besides the interest, ten per cent on the amount 
of the bill, as damages for non-payment; and the ques- 
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tion is therefore presented, Wheiher the acceptor of an 
inland bill of exchange, that is, one drawn Within, and 
payable within the State, is liable to pay ten per cent 
damages, on protest for non-payment. 

To understand the full bearing of this important ques- 
tion, it will be necessary to take a survey of all our stat- 
utes on the subject, as it is only by considering them as 
a whole, that a satisfactory resuit can be attained. 

The act was passed in eighteen hundred and seven, 
and is entitled “an act to render promissory notes and 
cotton receipts negotiable, and for other purposes.” 

The first section makes promissory notes negotiable by 
assigninent, as inland bills of exchange, and is, in sub- 
stance, the same as the well known English act of Par- 
liament, of the third and fourth of Anne, which was re- 
pealed in eighteen hundred and twelve 


q 


The second and third sections, provide for the issuance 
of cotton receipts by the owners of gins, and nake them 
assignable and negotiable, as delonghi notes. 

“Sec. 4. That when any person or persons 
order in writing, signed by his or her proper hand, di- 
rect the payment of any sum or sums of money, in the 
hand or possession of any oth sons whatsoever, the 
money therein specified, shall, by virtue thereof, be due 


™ 


shall, by 


and payable to such person or persons to whom the same 
is drawn payable, and may be put in suit against the 
person or persons who may draw the same, or against 
the person or persons on whom the same may be drawn 
(after acceptance thereof.) by him or them to whom the 
same shall be made payable, and recover damages. - Pro- 
vided, nevertheless, that no person or persons whatsoever, 
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shall prosecute any suit against any person or persons, 
who shall give such order for the money herein men- 
tioned, before the same shall have been presented for ac- 
ceptance, and notice given of the non-acceptance thereof 
to the drawer; or before the same shall have first been 
protested or non-accepted, and notice given thereof to the 
drawer, before such suit shall be brought; andif any 
suit shall be brought on any such order, before notice 
and refusal to pay as aforesaid, the plaintiff or plaintiffs 
shall be non-suited, and pay costs. 

“Sec. 5. That all bills of exchange, hereafter to be 
drawn upon any person resident within the United 
States, and out of this Territory, which shall be returned 
protested, the damages of such protested bills, shall be 
fifteen per cent. on the sum drawn for; and all bills in 
like manner drawn upon persons resident out of the ju- 
risdiction of the United States, being protested, the dam- 
ages shall be twenty per cent. on the sum mentioned in 
the said bills respectively, and all charges incidental 
thereto, with lawful interest as aforesaid, until the same 
be paid. . 

“Sec. 6. Every bill of exchange, of the sum of twenty 
dollars and upwards, hereafter drawn in, or dated at 
and from any place in this Territory, upon any person 
or -persons within the said Territory, and payable after 
acertain number of days, weeks or months after date or 
sight thereof, shall, in case of non-acceptance by the 
drawee, when presented for acceptance ; or if accepted, 
in case of non-payment by the drawee, when due and 
presented for payment, be protested by a notary public, 
in like manner as foreign bills of exchange, and the 
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damages on such bill, shall be ten per cent on the sum 
drawn for, and shali, in every other respect, be regula- 
ted and governed by the same laws, customs and usa- 
ges, Which regulate and govern foreign bills of exchange” 
—(See Toulmin’s Dig. 67. 

In determining the effect to be given to this statute, 
Wwe must consider it as a whole, and give it such a con- 
struction, as best comports with the intention of its fra- 
mers, Without laying undue stress on particular portions 
of it. 

The counsel for the defendant in error, insists, that by 
the fourth section of the law above cited, the legislature 
intended to give damages of ten per cent against the ac- 
ceptor, upon the non-payment of the bill; and it is prob- 
able that the section, standing alone, would justify such 
an inference. But, upon examination, it is quite appar- 
ent that the legislature did not intend, by that section, 
to do any thing more than to provide, that when an order 
was drawn, that the sum drawn for should be due and 
payable to the payee, and that he might maintain an 
action against the drawer or acceptor and recover dama- 
ges, or in other words, (what, to be sure, was quite un- 
necessary,) to define what should constitute a bill of ex- 
change. Having thus laid the foundation of the system, 
the legislature proceed, in the two succeeding sections, 
to determine in what manner the rights and liabilities 
of the different parties to the bill are to be ascertained— 
the amount of damages to be paid on the dishonor of a 
bill—and lastly, that inland bills shall in all respects, 
except the amount of the damages, “ be regulated and 
governed by the same laws, usages and customs, which re- 


gulate and govern forcign bills of erchange.” 
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Damages, other than interest, Which may accrue, is 
never, by the law-imerchant, given against an acceptor 
of a bill, as such merely; though cases may exist, in 
which he might be liable to the drawer, in damages on 
some special agreement, to aceept the bill. But, asa 
general proposition, and for all the purposes of this case, 
it may be asserted, that he is not liable. His undertaking 
is absolute, to pay the money to the holder of the bill. 
Damages are given to the holder, to compensate for the 
loss and disappointment in not receiving his money at 
the place appointed, and arises out of the contract of 
drawing or endorsing the bill. In England, the dama- 
ges are estimated aé@the difference of exchange and ex- 
penses of're-drawing, so as to enable the holder to place 
his funds where the bill should have been paid. But, be 
the reason cf the law whatit may, in allowing damages 
on the dishonor of a bill, it is certain, that, testing the 
case by the rule prescribed by the sixth section, (the lex 
mercatoria,) NO damages can be claimed against an ac- 
ceptor; and it would be contrary to every sound rule of 
construction, to make the positive rule pointed out in the 
sixth section, yield to the mere implication Which might 
be drawn from the fourth section, uncontrolled or unex- 
plained by the language of the sixth. We are, therefore, 
of opinion, that damages cannot be recovered from the 
acceptor of an inland Bill of exchange. 

The remaining objection is, that where there is a spe- 
cial count on a promissory note or bill of exchange, (as 
is the case here,) and also the common money counts,— 
that it is error for the clerk to compute the damages, 
without a nolle prosequi being first entered on the ¢om- 


mon counts. 
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In England, the practice is, under a rule of court, to 
require the clerk to assess the damages, a nolle prosequi 
being entered On the Common counts. But the decision 
of this question ddes not depend on the English authori- 
ties, but turns exclusively on our statute. “In all actions 
founded on any writing ascertaining the plaintiff’s de- 
mand, or sum sued for, if judgment by default, nzhil dicit, 
or. by non sum informatus, Or on demurrer, be entered 
thereon, the court, where the same action shall be pend- 
ing, shall and may lawfully enter judgement for the debt, 
demand and interest thereon, to be calculated by the 
clerk of such court, up to the time of rendering dama- 
ges, Without the intervention of a jury to enquire of the 
damages”—(Aik. pe 269.) 

It will be seen by this act, that the clerk has no power 
to ascertain the damages, but on a writing ascertaining 
the plaintiff’s demand, such as is described in the first 
count. The plaintiff in crror, therefore, cannot, by pos- 
sibility, be injured by the failure to enter a nolle prosequt 
on the common counts; as the only effect of retaining 


plaintiff below from recov- 


— 


them, might be to debar tite } 
ering any claim, which might have been recovered under 
the common counts. The former decision of this court, 
to be found in Minor’s Rep. 18, was founded on the En- 
glish decisions, and is hereby overruled. The case of 
Knickerbocker vs. Colden, (2 Cowen, 31,) and of Beard 
vs. Van Wickle, (3 Cowen, 335,) were made under a stat- 
ute of New York, different from ours, and therefore do 
not militate against the views here taken. 

For the error of the court below, in rendering judg- 
ment for too much. the judgment is reversed, and this 

8 P. 69 ‘ 
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court, proceeding to amend the same, directsthat judgment 
be now entere:l for the amount of said bill of exchange, 
with interest thereon, to the time of the réndition of the 
- Judgment of the court below, and that the plaintiff in 
error pay the costs of this court. 


EVANS Ct al. vs. BOLLING. 


1. Where the loss of an instrument proposed to be offered in evi- 
dence is satisfactorily proved, the law permits secondary evi-' 
dence to be given of its contents. 


2..The most unexec: :ptionable mode ot | proving the contents of a 
lost instrumcnt, is by a sworn copy : and Where the copy. is 
true, it is proof of the same grade, aid entitled to the*same 
credence as the original. 


3. Where. the subscribing witness handed a bon1 to the clerk, 
who copied it— the copy made'by the c’erk, is satis factory evi- 
dence of the contents of the original. 

4. But the subscribing witness cannot be a'lowed to refresh ! i 
memory, as to the contents of the lost bond by reference to i ~ 
copy made by the clerk. 


5. A witness, 7/ seems, may be al’owed to refresh his memory, by 
looking at a memorandum he made at the tume the eecurrence 
took p'ae®>, to whic!s he is ea’'ed to testify; but niust swear, 
not from the fact of his having written it down, but to the fact 
itself. 


*6. Where one-comp'ains of an error in_an inferior tribunal—to 
be entitied to 1édress-—he tust shew he is prejudiced by it. 


7. But where a def>ndant, in order to make out a defence, proposes 
to show that the consideration of a bond sued on, isa bond 
which ig lost, and in his effort to show the contents of such 


. 
. 
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lost botid, is arrested by au imjro, er decision of the court,— 
‘ these facts suflicie sutly exhibit the pertinency,of the proof, to 
authorise the action of this court. 


Error to Sumter County court. 

Debt on bond. 

This was an action of debt, on.a writing under séal, 
brought by the defendany in this court, ‘iguinst the platn- 
tiffs: ‘Ihe pleas of nil-dedes; failure of consideration, and’. 
Waut of consideration, Were filed. in short, by consent. 
There Was a Verdict and judgment for the plaintiff be- 
low. ei 59 

On the trial below; a bill of exceptions was sealed, 
from which it appeared ~That the defendants below of-_ 
fered to prove, that the boud sued on-.was executed in 
-conside ‘ation of a bond executed by the plaintiff below, 
to Evans, for the sale‘of land and. other property. The 
subscribing witness then proved that the bond had been 
executed by John H. Bolling to Frederick P. Evans.— 


. Evans then sw ore that the bond was lost, and that.dili- 








‘gent search had been “made for the same, and that it 

could not be found—that no counterpart of the bond had 
been taken. The subscribing witness to the bond then 
_ proved, that he received it-from the.defendants without 

alteration, and handed it to the clerk of the County court, 

tobe copied by him. The defendants then Offered to 
‘show by the.clerk, that he copied said bond as he re- 

ceived it from the subscribing witness, which copy was. 

offered-in evidence, not as a record,-but to prove the con- | 
tents of the lost bond. The subscribing witness never 
saw the bond after it was -delivered to the clerk, ‘and 
never compared the-bond with the copy’ made by the 
clerk, and could not testify as to its -contents. 
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The court held, that where there is a subscribing wit- 
ness to a lost instrument, no other witness can be intro- 
duced to prove a copy of the bond, unless the subscribing 
witness recollects the contents of the instrument, and 
has compared the copy With the original. That to allow 
the clerk to testify that the copy was a truecopy of the 
bond, as delivered by the subscribing witness, would be 
to admit hear-say testimony, although the clerk swore he 
had copied the bond as it came to him from the subscri- 
bing witness. The defendant then offered to introduce 
the subscribing Witness, and to allow him to refresh his 
memory from the-copy; but the witness being asked if 
he had compared the copy with the original, and having 
answered in the negative, the court refused to allow the 
subscribing witness to refresh his recollection from the 
copy, and to testify,on the ground, that he had not com- 
pared it with the original bond. 

These opinions of the court were excepted to, and as- 
signed for error, in this court. 

° 

ORMOND, J.—The loss of an instrument of writing, 
proposed to be offered in evidence, being satisfactorily 
established, (as appears to have been done in this case,) 
the law permits secondary evidence to be given of its 
. contents. The evidence thus substituted from necessity, 
for the original itself, must always be of a grade inferior 
to the original; and will fluctuate, as it is more or less 
certain, between the highest degree of probability, and 
mere doubt or suspicion. But certainly the proof of 
the contents of a lost instrument, by a sworn copy, must 
be the most unexceptionable mode of proving the con- 


. 
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tents of a lost instrument. t iseindeed proof of the same 
grade, and would be entitled to the same credence as 
the original, if it Were certain that the copy_Was true. , 
In this case, the court seem to have considered, that the 
copy could not be read in evidence, because the clerk 
who made it, could not prove the execution of the origi- 
nal bond. But that circumstance merely imposed on the 
plaintiffs in error, the necessity of showing that the bond 
thus copied was the original; which was done. by the © 
evidence of the subscribing witness. If these witnesses 
are believed, the contents of the lost bond are satisfactorily 
shewn; and the court erred in rejecting the testimony. 

But the court did ‘not err, in refusing to permit the 
witness to refresh his memory, as to the contents of the 
lost bond, by reference to the copy made by the clerk. 

The question commonly arises, in cases where a wit- 
ness has made a memorandum of some transaction, or 
“event about which he is called to testify : the memoran- 
dum is not evidence, but he may look at it to refresh his 
memory; and must then swear, not from the fact of his 
having written jit down at the time,—but to the facts 
themselves. Now, in this case, the genuineness of the 
copy was not acknowledged; it could not, therefore, be 
referred to for any purpose as evidence. 

It is contended by the counsel for the defendant in 
errer, that the materiality of the lost bond does not suf- 
ficiently appear, to authorise this court to reverse for the 
rejection of the testimony. It is true, that when 4 party 
complains in this court of an error, he must show that 
he is prejudiced by it; and we think that sufficiently ap- 
pears on this rezord. ‘The defence set up was, that there 


~ 
. 
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was no consideration for the bond sued on. To estab- 
lish this, they offered to prove that the consideration of 
that bond; was another bond, made by thé plaintiff below 
to the defendants, for the sale of land and other property. 
The first step in the defence, was to establish the execu- 
tion and contents of the bond; and in attempting ‘this, 
the defence was arrested by the court. It would have 
beell idle, aud indeed quite irregular, to have offered fur- 
ther proof, the preliminary proof not being allowed to 
be made, upon which the other testimony was to de- 
pend. | 

. The judgment of the court below is reversed, and the 
cause remanded, for further proceedings. 











= THE SUPREME COURT OF ALABAMA. Di 1 





Marshall & M’ Leod rs. had hite. 








MARSHALL & M'LEOD US. WHITE. 


1. The only object of an enquiry of damages after a default, is 
the ascertainment of the amount to which the plaintiff is enti- 
tled-—as every other matter is adimtted by the defendant to be, 
as alleged in the declaration. 


2. An action of trover cannot be commenced by attachment; 
which, can only issue on a money demand. 


3. Where an attachment issues on affidavit of a money demand, 
a declaration subsequently filed in trover, against a defendant 
who does not appear, cannot be allowed. 


4. But if defendant appear, and plead to the merits—he will be too 
late to review the irregularity, after judgment. 


Error to Autauga Circuit court. 

Trover, tried by Harris, J. 

This action was commenced by process of attachment, 
issued by a justice of the peace, and returnable to the 
Circuit court of Autauga county. 

At the return term, the plaintiff declared in ‘trover for 
a slave, and the defendant not appearing, a judgment by 
default was rendered against him: but because the dam- 
ages were unknown, a writ of enquiry was directed to 
be executed at the ensuing term. On the execution of. 
the inquisition, damages, to the amount of nine hundred 
and seventy-two dollars, were assessed. for which sum 
judgment was rendered. 

While the enquiry of damages was before the jury, 
the plaintiff proved. that the negro was in his possession 
before suit, and at the time of the alleged taking, and 

& 
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also proved the value of the slave: but offered no further 
proof. ‘The defendants requested thecourt to instruct the 
jury, that as the plaintiff had failed to prove, that the 
“slave had ever been in the possession, or under the con- 
tiol of the defendants; and had proved no demand, Ife was 


entitled to recover only nominal damages: this was re- 


~ 


fused; and the jury were charged, that the plaintiff was 
‘entitled to recover the value of the slave, (according to 
the proof,) and interest. ‘To this the defendants excepted; 
aad having removed the suit to this court, here assigned 
for error — 

1. That the court erred in giving the charge stated ; 

2. In refusing to give the one requested ; 

3. That it erred in rendering the judgment ; 

4. That the attachment was not issued, to recover for 
any demand authorised by law. 


Edwards, for plaintiff in error. 


GOLDTHWAITE, J.—If we are to consider the enqui- 
ry of damages as a proceeding after a default, its only 
object is the ascertainment of the amount to which the 
plaintiff is entitled; as every other matter is admitted, by 
the default, to be, as alleged in the declaratjon. In this 
view, the instructions given by the presiding judge were 
entirely free from error; and those requested by the de- 
fendant were properly refused. The judgment, howev- 
er, cannot be supported, because a suit in trover may 
not be originated by attachment. 

There is nothing in the statutes, respecting this pro- 
cess, Which — a belief, that the general assem- 
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bly conte naitiied its issuance for any other than a money 
demand. Such secms to have been the idea conceived 
by the plaintiff, for he states in his affidavit, that the de- 
fendants are justly indebted to him in the sum of nine 
hundred dollars, after deductingsall off-sets, &c. The. 
proceeding subsequently, by a declaration in trover, isan 





error which vitiates the procecdings. 

If the defendant had appeared, and pleaded to the me- 
rits, he would now be too late, to review this irregularity 
in this, or any other manner; but as the judgment was 
by default, and the defendant has by no act waived his 
rights, he must be permitted-to avail himself of this 
error. 

In Cain vs. Mather, (3 Porter’s R. 224,) it was held, 
that on demurrer, the court ought not to look behind the 
declaration, to ascertain if it be sustained by the process. 
In that, as in this case, the suit was commenced by an 
Original attachment; and, in both cases, the declarations 
are for for/s sounding in damages merely. There, how- 
ever, the defendant appeared,—and instead of pleading 
in abatement. or seeking to set aside the declaration for 
irregularity,—demurred to the cause of action as stated. 

We think it might produce evil consequences of some 
magnitude, to decide, that a party suing out process of 
attachment to secure a money demand, is: authorised to 
declare in any action which he deems expedient. Such 
a course would at all'times leave an absent defendant 
entirely at the mercy of the plaintiff, as no other enquiry 
than the value of property. named in the declaration 
would be before the jury, and as the default in all such 
cases admits the entire cause of action as stated. 


g Pp. 70) 
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Let the judgment be reversed back to the attachment, 
and the case remanded. 


MERRELL Us. JONES. 


1. An appeal or writ of error does not lie from an interloeutory 
order of the County court. 


2. Asa general rule,-consent of parties cannot give jurisdiction 
to a court, which otherwise does not possess it. 


3. A judgment of the Circuit court, on a writ of error, to revise 
an interlocutory order of the County court, thcugh obtained 
with the consent of parties, will be set aside. 


4. And where the proceedings in the Circuit court, might operate 
as a bar to a review of the same matters, when property pre- 
sented, after final judgment below—the proceedings will be 
set aside, and the writ ‘of error dismissed. 


Error to the Circuit court of Covington county. 

Writ of error to the Orphan’s court, tried by Cren- 
shaw, J. 

In this case, there were two assignments of error— 
one in the Circuit court, and another in this court. One 
of the distributees of the estate of an intestate, alleged 
in the County court of said county, that the administra- 
tor had not made a true and complete inventory of the 
personal property of the intestate, but had omitted to re- 
turn sundry negroes and other property, and that the 
administrator had by force, carried away from the pre- 
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mises of the deceased, the said negroes, without the con- 
sent of any one interested, &c.—to which the adminis- 
trator plead, that the negroes aforesaid were not the pre- 
perty of the estate. A jury were empanneled to try the 





issue, who found the property to belong to the estate, 
and liable to distribution. ‘lhe court, therefore, ordered 
the administrator to proceed, and make distribution of 
the property to the distributees. 

From this judgment, the administrator appealed to the 
Circuit court, and assigned the following errors: 

1. The judgment contains error, because, it appeared 
from the record, that there were other parties plaintiffs, 
not joined ia the action; 

2. It did not appear by the record, that the defendant 
had the notice required by law, to appear and answer; 

3. Because ihe finding of the jury was general, and 
did not find any particular property, subject to distribu- 
tion ; 

4. Because the judgment was equally uncertain ; 

5. It did net appear at whose instance a jury was 
empanneled ; 

6. There was no issue joined by the parties, for the 
action of a jury; P 

7. The record was erroneous, in form and substance. 

The Circuit court considered, that there was no error 
in the record—and that the judgment of the Orphan’s 
court should be affirmed; from which judgment, plain- 
tiff in error took a writ of error to this court, and here 
assigned : 

1. The Circuit court erred, in affirming the judgment 
of the County court. 
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_ - 2..The Circuit court had no jurisdiction, and should 
| ‘have dismissed the writ of error—there being no final 
“2 @ judgment rendered by the County court. — 


Cool:, for plaintiff in error. 


GOLDTHWAITE, J.—The second assignment of er- 
rors, we think, is decisive of this case.» It questions the 
jurisdiction of the Circuit court; and.denies its authority 
to reverse or affirm the particular decree rendered by the 
County court on the matter then before it, because it is 
not a final judgment. 

The statute provides, that from any judgment or order 

- final, whether in vacation or term time, an appeal or 
writ of error shall lie to the Circuit or Supreme court, in 
the same manner.as upon judgments of the Circuit courts 

_ —(Aik. Dig. 246.) It is, therefore, clear, if the judgment 
of the County court on the matter before it was interlo- 

- cutory, and not final, that a writ of error or appeal, can 
not be rightfully presented; but it is supposed, that as 
the present plaintiff is the same who brought the cause 
before the Circuit court by writ of error, he ought not te 
be permitted, now, to question the jurisdiction of that 
furum, to which he has resorted for relief, when its de- 
cision’is adverse to his wishes... The general rule is very 
clear, that consent of parties cannot give jurisdiction toa 

' court which otherwise does not possess it, and the Su- 

-preme court of the United States, has in several cases 
considered it proper to dismiss cases from the court, 
‘which were brought there by writ of error, at the in- 

stance of the plaintiff in the court below, who must, of 
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course, have been active in selecting the jurisdiction of 
the court. Thus, in Winchester vs. Jackson, (3 Cranch, 
514,) the plaintiffs in error were also plaintiffs below. 
In Sullivan et al. vs. The Fulton Steamboat Company, (6 
Wheat. 450,) the bill was filed by. the complainant, with- 
out sufficient allegations to give jurisdiction, and on the 
appeal prosecuted by him, the decree of the court below, 
dismissing the bill generally, was affirmed, for the rea- 
son that the Circuit court had no jurisdiction; but the 
decree was modified, so as to be without prejudice to the 
complainant on the merits. 

In the case of Colden vs. Knickerbacker, (2 Cowen’s 
R. 31,) the Court of Errors and Appeals of New York 
dismissed a writ of error, and refused either to affirm or 
reverse, for a defect of jurisdiction; and the decisions of 
this court, have been uniform on this subject, in all cases 
where the writ of error is returnable to it—(Johnson’s 
adm’r vs. Henry, Minor, 13; Glover vs. Robinson, ibid. 
101; McLaren vs. Allen, ibid. 117; Harris vs. Kreps, ibid. 
184.) 

In a case like the present, an affirmance in the Cir- 
cuit court, of a case of which it has no jurisdiction, might 
operate as a bar to a review of the same matters when 
properly presented, after a final judgment, and when, 
in consequence of such a judgment, the court would have 
obtained the jurisdiction, either by appeal or writ of er- 
ror; therefore, a substantial reason exists, why such a 
judgment of affirmance ought to be set aside, and the 
proper one, dismissing the writ of error, should be given. 

The judgment of the County court merely directs, that 
the administrator of the estate of Benjamin Merrill, de- 
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ceased, preceed to make distribution, according to the 
statute, of the slaves ascertained to belong to the estate. 
Whatever may be the merits or demerits of these pro- 
so far as shewn, it is certain, that this decree 





ceedings, 
was not a final settlement of the estate, as no distribu- 
tion is actually made of it, among the distributees, nor 
is there any decree of a final settlement, ascertaining 
what is due to each distributee, or to the defendant in 
error, as the sole distributee. 

The Circuit court, therefore, should not have enter- 
tained jurisdiction of the case, but should have dismissed 
the writ of error. — 

In proceeding to determine the cause on the errors as- 
signed, an error was committed, for which the judgment 
of the Circuit court must be reversed, and the cause re- 
manded, with instructions to dismiss the writ of error, 
unless the record shall be so perfected on certiorari or 
otherwise, as to shew a final judgment or decree in the 
County court. 
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HOSEY, adin'’, vs. BRASHER. 


1. Letters of administration are but evidence of authority, and 
an administrator may act without them, if the records of the 
court shew his appointment. 


2. Where an order of the Orphan’s court is made, requiring a de 
fendant to appear in court, enter into bond, and take the neces- 
sary oaths as administrator; and in an order of publication, 
eighteen months afterwards, he is recognised as administrator : 
it will be intended that he complied with the previous requisi- 
tions, and took upon himself the administration. 


3. It appears, that the law does not require either the bond or 
oathjof an administrator to be recorded. 


[4. In England, an examined copy of the act-book, stating that 
letters of administration have been granted to a defendant, is 
proof that he is administrator—although no notice was given 
to produce the letters of administration. ] 


Error to Talladega Circuit court. 

Assumpsit against an administrator, tried by Judge 
Martin. , 

The plaintiff in error was sued in the Circuit court of 
Talladega, as the administrator of James Brasher, senior, 
deceased, and pleaded (among other pleas) xe unques ad- 
ministrator. 'To disprove this plea, the defendants gave 
in evidence, a regularly certified transcript of the record 
of the Orphan’s court of Talladega; from which it ap- 
peared, that the plaintiff applied for letters of adminis- 
tration on the estate of James Brasher, senior, deceased ; 
that notices were issued according to law to the next of 
kin, to show eause why the apptication should not be 
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granted—which notices having been served, and no cause 
shown, that court, on the first of September, eighteen 
hundred and thirty-four, ordered that letters of adminis- 
tration be granted to the plaintiff On the same day, 
the court made an order of appraisement and sale, and 
that the plaintiff give bond, &e. 

An April, eighteen hundred and thirty-six, the judge of 
the court made an order, reguiring publication to be 
made in a newspaper for forty days, that the plaintiff 
would on the first Monday in June thereafter, present 
his accounts and vouchers, for allowance and final set- 
tlenient, Se. 

This is an abstract of all the evidence introduced, to 
show that the plaintiff was administrator, as charged by 
the defendants. The judge of the Circuit court deter- 
mined shat it Was admissible; and on motion of the 
_plaintiff’s counsel for that purpose, refused to instruct the 
jury, that it was not sufficient proof of his being admin- 


‘ istrator. 


Chilton, for plaintiff in error. 
Phelan; contra. oe 


Phelan, for defendant, thought the evidence was proper 
and competent, and proved that plaintiff in error was 
administrator, without notice to produce his letters—(2 
Starkie’s Ev. 553, and the authorities there cited. 1 
Saunders’ P. & E. 504; 8 East, 187;. Butler’s N. P. 246; 
2M. §-S. 567.) Hence the refusal of the court to charge 
as requested, or to reject the evidence, was proper. The 
other matters appended to the order, granting letters, 
. could not vitiate the order. 
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COLLIER, C. J.—The admissibility of the evidence, 
‘esents the only question 


— eres “ , 
23 a charen o nut - 
and tne cnarge oi: the court, pi 


Our statutes certainly contemplate the issuance of let- 
inistratioan, to the person appointed adminis- 
trator, yet, as the letters are but evidence of his authori- 


ty, he might act without therm, if the records of the court 


Whether a persen appointed administrator, may be 
his office, until he has been qualified 
y taking t .ceessary oaths, and entering into bond 
with surcti is a2 Guestion Which does not necessarily 
t case. ‘The transcript contains an 
t of September, eighteen hundred and 
four, reauiring the plaintiff to appear in court, and 
into bond and take the necessary oaths. And as 
re iso:l in. the order of publication, of April, 


ne is Ye 

eighteca in l and thirty-six, as administrator, we 
should intend éhat he complied with the previous requi- 
sitions of the rt: the more especially, as the law does 


not require ci * the bond or oaths to be recorded. 
[t has becn held, in England, that an examined copy 
of the act-book. stating that letters of administration were 
to the defendant, are proof that he is adminis- 
trator, alth 1 no notice was given to produce the let- 
tion--(See 1 Starkie’s Evi. 248; 1 
_& Evi. 504; Elden vs. Neddell, 8 East’s 
- Davis vs. Williams, 13 East’s R. 231; Gorton vs. 
Dyson. 1 B. & B. Rep. 219.) By the admission of the ev- 
in the ease at bar, no injury could possibly result 
re had declined accepting or acting 
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under the grant of administration, there could be no dif- 
ficulty in showing it. In the absence of any such coun- 
tervailing proof, the eourt should not have instructed the 
jury that the evidence was insufficient; and consequent- 
ly, the judgment must be affirmed. 





STEELMAN US. OWEN. 


1. Onan appeal from the judgment of a justice of the peace, 
where the sum in controversy exceeds twenty dollars :—a de- 
claration, or statement of the cause of action, is necessary. 


2. And, in such a case, when the sum is not ascertained, a jury 
must also be impanneled to enquire of the damages. 


Error to the Circuit court of Pike. 

Appeal from a justice of the peace. 

This action was commenced before a justice of the 
peace, by the defendant in this court, against the plain- 
tiff. There did not appear to have been any judgment 
rendered by the justice, further than might be inferred 
from the appeal bond, which recited, that judgment was 
rendered for plaintiff below. 

An appeal being taken to the Circuit court of Pike 
county,—at the Fall term, eighteen hundred and thirty- 
five, of that court, an order was made, referring the mat- 
ters in dispute, to the arbitrament of S. M. Evans, whose 
award was to be made the judgment of the court. 

At the next term of said court, a judgment, by default, 
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was entered against the defendant below. From this 
judgment, a writ of error was taken to this court,—and 
the plaintiff assigns for error: 

1. That no judgment should have been rendered 
against the plaintiff in error, without an issue and ver- 
dict ; 

2. That the court had no jurisdiction, 


Campbell, for plaintiff in error. 


ORMOND, J.—On an appeal from the judgment of a 
justice of the peace, when the sum in controversy, (as in 
this case,) is more than twenty dollars, .a declaration or 
statement of the cause of action, is necessary—(See Roden 
and others vs. Roland, 1 Stewart’s Rep. 266, and cases 
there cited.) ‘This has not been done in this case; and 
for that error, as Well as for rendering judgment by de- 
fault final, when the sum was not ascertained, without 
impanneling a jury to enquire of the damages,—the 
judgment must be reversed, and the cause remanded. 
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1. A statute imposing a penalty, must be strictly construed and 
closely followed, and the form of procedure, and the measure 
or description of proof prescribed, must be regarded. 


2. The act which confers the right on a jury, to impose damages 
for vexatiously, or for delay, claiming property-ievied on under 
execution, (Aik. Dig. 168 ,) no where requires that the j jury, in 
giving damages, shall ex cpress, by their verdict,.the causes 
which influenced them. 


3. It seems, that a party pursuing a summary remedy given by 
statute, must conform strictly to the terms of the act, and the 
conformity must be shewn by the record. 


4. Also, that in such cases, when submitted to a jury, on an is- 
sue, essential facts will either be intended to exist, or wi!l be 
considered waived :—if the record shew such a compliance 
with the statute, as is necessary to give the court jurisdiction. 


&, Where an administrator detains possession of ‘peroo1 1a! proper- 
“ty, to which another has a paramoit ot title, the owner need not 


. proceed against him in his fiduciary c! haracte a but may « eh ange 
him personally :—and the administrator, where the question is 
litigated in good faith, is entitled to be re cokaun d his dama 12 eS, 


from the assets of the intestate. 


6. And the rule, that he who detains property from the rightful 
owner, is liab!e,—is so strict, that, where there are several exe- 
cutors, and one only has possession, —he alone can be sued. 


7. And a defendant in detinue, is not allowed to give in evidence, 
as he might do in ¢rover, that the property was de.ivered to 
him as a ple lge. 


8. Nor will it avail him, that the property was destroyed, or died 
after suit brought. 


§. Thus, an administrator, who, as such, interposes a claim to 
property levied on by execution, will be liable. individually, 
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te the forthcoming of the property, even if destroyed, or if it 
dies, after the claim is interposed, and the property goes into 
his possession. 


4 


10. It seems, that one, interposing such claim, as administrator, 
while “+ ig ythe: at lations of his own | ond, pe rsonal re- 
sponsibility,—might make good the issue on his part, by show- 
ing title in his iae stat os 


11. Where an administrator, in such case, is forced to expend 
money, to protect the estate of his intestate--the court that 
settles his accounts, can do him justice. 


12. Where one, voluntarily, with the leave of court, and the 
consent ofa plaintiff in execution, substitutes himself in the 
place of another, as a claimant in a proceeding to try the right 
of property—he cannot afterwards be allowed to obi ct, that 
all this was irregular. 


13. In @rder toc omply with the law. authorising executions to. 
be forwarded to other counties, (Aik. Dig. 170,) the sheriff 
must dep ant a copy of the execution in the clerk’s office, of the 
county to which it is sent, and must endorse on it, a copy of 
the return made by him to the original—and_ unless this is 
done, the copy would not, in i/se/f/, be evidence on a trial of 
the right of property, in the gocds levied on. 


14. But the act is inerely signa and docs not exclude every 
other mode of p roving % 2 CO} < oad the execution. An examin- 
ed, or sworn copy, is admissible 

15. Aliter, where the issue is nad ¢iel record, in which case, the 
record must be produced, sub pede sigilli, or otherwise made 


Wel 


authentic, in itself. 


16.In a trial of the right of property, the plaintiff in execution 
need not seigie the pageant, on which the execution issued 
—nor can the claimant be allowed to litigate its regularity or 
justice; or show that the defendant in execution was dead 


when it issued. 


Error to the Circuit court of Mobile. 
Trial of the right of property, before. Pickens, J. 
i i 
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On the twenty-sixth day of May, A. D. eighteen hun- 
dred and thirty-two, the clerk of the Circuit court of 
Monroe, issued a pluries writ of fiert facias, directed to 
the sheriff of Mobile county, requiring him to make of 
the goods and chattels, lands and tenements of William 
H. Howell, an amount in damages and costs, said to have 
been adjudged to the defendant in error by the Circuit 
court of Monroe, which fert facias was levied on the 
twenty-fifth of August, eighteen hundred and thirty-two, 
on certain negro slaves, as the property of the defendant 
therein ; and on the twenty-ninth of Septeniber thereaf- 
ter, they were claimed by James Wilkins, to be the pro- 
perty of Caleb Howell, deceased. On the last mentioned 
day, Jaines Wilkins entered into bond with surety ; con- 
ditioned that the claimaint, as administrator of the estate 
of Caleb Howell, should have the slaves claimed by him 
forthcoming, to satisfy the execution, in the event of their 
liability to the same. And further, to “ pay such, costs 
and damages as may be recovered against him, for put- 
ting in such claim for delay.” 

In the record, and immediately after the foregoing was 
found, a bond, executed by William J. Bettis, and two 
other persons, as his sureties, on the twenty-seventh of 
November, A. D. eighteen hundred and thirty-four, reci- 
ting the levy in eighteen hundred and thirty-two, on the 
negroes claimed by James Wilkins, and conditioned that 
William J. Bettis, administrator of Caleb Howell, de- 
ceased, shall have the slaves forthcoming, to satisfy the 
execution of the defendant in error, in the event of its 
being determined, that they are liable to its satisfaction, 
“and also such costs and damages as may be recovered 
against him,” (claimant.) 
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Immediately following the above, was another bond, 
executed by William J. Bettis, and three other persons, 
as his sureties, on the sixth day of November, A. D. eigh- 
teen hundred and thirty-five, reciting, as before, the levy 
in eighteen hundred and thirty-two, on the negroes 
claimed by James Wilkins, and conditioned that William 
J. Bettis, administrator of Caleb Howell, deceased, should 
have the slaves forthcoming, to satisfy the execution of 
the defendant in error, in the event of its being deter- 
mined that they were liable to its satisfaction, “and 
shall pay such costs and damages, as may be recovered 
against him (claimant) as aforesaid, for putting in such 
claim for delay.” 

An issue was formed as follows: “The State of Ala- 
bama, Mobile county, Circuit court, Fall term, eighteen 
hundred and thirty-four: Henry W. Taylor, plaintiff in 
execution, vs. James Wilkins, claimant. The plaintiff 
in execution avers, that the slaves Delsey, and her child, 
Lydia, and Stephen, are the property of William H. How- 
ell, the defendant in execution, and are subject to the ex- 
ecution of the said plaintiff.” Signed by plaintiff’s at- 
torneys. 

“And the said William J. Bettis, administrator of Caleb 
Howell, comes and saith that the said negroes were not 
subject to the satisfaction of said execution, and prays 
the same may be enquired of by the court,” &c. Signed 
by attorneys for claimant. 

At the term of the Circuit court of Mobile, on the first 
Monday after the fourth Monday of October, A. D. eigh- 
teen hundred and thirty-five, the following order was 
made: “in this case, came the parties, by their attorneys. 
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and it appearing to the satisfaction of the court, that at 
a previous term of this court, to wit, at the Fall term, 
eighteen hundred and thirty-four, thereof, William J. 
Bettis was admitted as administrator of said estate of 
,caleb Howell, deceasod, defendant, to defend said suit— 
which order of the court was failed to beentered. It is 
ordered by the court, that said order be entered now as 
of said term: and thereupon came the said William J. 
Bettis, and filed his bond, which being objected to by 
the plaintiff, is ordered by the court now here to be filed; 
and for sufficient reasons appearing to the court, from 
the affidavit of the claimant, it is ordered, that this cause 

And the cause being cohtinuecd until the first Monday 
after the fourth Monday in October, A. D. eighteen hun- 
dred and thirty-six,—at aterm of the Circuit court of 
Mobile county, then holden, was submitted to a jury, 
upon the issue joined, who, by their verdict, found the 
slaves in question subject to the plaintiil’s execution, and 
ascertained the value of each; and further found “ten per 
cent damages, on the amount of the execution, amounting 
to one hundred and seventy-eight dollars, and eighteen 
cents.” 

The record thea, after an entry of judgment, in the 
usual form, as it respected the slaves, proceeded: “and 
the said plaintiff recover of the said defendant, the sum 
of one hundred and seventy-eight 18-100 dollars, the 
damages aforesaid, assessed by the jury aforesaid, and 
his costs, in this behalf expended,” &c. 

On the trial, the presiding judge, at the instance of 
the claimant, sealed a bill of exceptions; from which it 
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appeared, that the plaintiff in execution offered in evi- 
dence a paper, purporting to be a copy of the execution 
levied on the property in controversy, though it was not 
certified to be a copy, amd was objected to by the claim- 
ant. 

The plaintiff in execution then introduced a witness, 
who stated that he levied the original execution, and had 
the same in his hands, when this claiin was interposed: 
immediately thereafter, he made out the copy now of- 
fered, and filed it in the office of the clerk of the Circuit 
court of Mobile, and returned the original to the office of 
the clerk of the court, from which it issued. The wit- 
ness further stated, that at the time of the levy related 


by him, he was a deputy sheriff, but that the term of 
office of his principal, had since expired. This evidence 
was objected to by the claimant, his objection overruled, 


and the copy read to the jury. 

The plaintiff then proposed to read: to the jury the ex- 
ecution, without producing the judgment on which it 
purported to have issued. ‘io this the claimant objected, 
but his objection was overruled, and the execution read 
accordingly. 

The plaintiff then read to the jury a transcript of the 
record of the suit on Wiich the execution issued, which 
contained no judgment, but a mere memoranda, stating 
that there was a Verdict for plaintiff for a sum certain, 
(expressing it,) followed by these words: “judgment for 
plaintiff ;’—-whereupon the claimant moved the court ta 
instruct the jury, that “as it was shown by the record 
that there Was no judgment rendered on the verdict in 
said cause, that they must find for the claimant.” -Which 
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instruction was refused by the court, who expressed the 
‘opinion, that it was immaterial to the issue, whether 
= there was a judgment or not. 

~The claimant, on his part, moved that the defendant 
in execution was dead, at the time the execution issued, 
and thereupon: moved the court to instruct the jury, that 
for that cause, the same was void, and that the jury, if 
satisfied of the fact-of his death, must find for the claim- 
ant; -which instruction the court also refused. 

The claimant offered to prove further, that the judg- 
ment had been satisfied by the defendant in execution, 
but the court refused to admit such evidence, on the 
- ground that it was not material to the issue, which mere- 
ly litigated the fact. whether the property in controversy, 
as against the claimant, was liable to the debts of the 
defendant in execution. : - 

Whereupon ‘the claimant exeepted to the opinion of 

.the court, in the several points presented by the bill of 

exceptions; and,-to revise the same, and other questions 

of law, arising upon the record, the plaintiff in error, as 

-s administrator of William J.. Bettis, who has died since 

- the rendition of judgiment by the Circuit court, prosecuted. 
his writ of error to this court: 

The assignments of error were 

1. The court erred in rendering judgment against 
William J. Bettis, de bonis propriis, whereas he was but 
‘an administrator. 

2. The court erred in rendering judgment for dama- 
ges, against the said William J. Bettis, who was not re- 
sponsible therefor. 

3. The court erred in proceeding to. trial, when the 
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cause had been discontinued, as to the defendant, Wil- " 
kins. | 





4. ‘(he court erred in the several “decisions made, as 





shewn in the bill of exceptions, in receiving and rejecting 





evidence, in instructing the jury, and in refusing, as re- 






* quested by the claimant. 






®. That the court erred in the rendition of the judg- 





ment shewn ina the record. 






Ntewart. for plaintiff in error. 





Campbell, contra. 






COLLIER, C. J.—The assignment of errors lead us to 





consider - 
First—The regularity, in point of law, of the verdict 






and judgment against William J. Bettis, as rendered upon 





4 


the trial of the right of property. 
Second—Whether William J. Bettis, was legally a par- 












ty to the proceeding in the Circuit-court. 

Third—The correctness of the several decisions of the 
judge of the Circuit court, pending the trial before the 
juty. 

First—The plaintiff, in the first place, objects to the 
judgment of the Circuit court, because the jury find ten 





‘4 
per cent dainages on the amount of the execution, in fa- 
vor of the defendant in error, without declaring by their 
: verdict, that the claim of property was interposed “for ‘ eq 
< purposes of vexation or delay.” . The section of the sta- | 


tute which confers the right toe impose damages, in 
such a case, is as follows: “In all trials of the right of 


property, -as aforesaid, when the jury may be of opinion 
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that the claim was made to said property for purposes of 
vexation or delay, they shall have power to give such 
damages as the case may require, not exceeding fifteen 
per cent on the amount of the execution.” 

It is a clear rule, that a statute imposing a penalty, 
must be strictly construed, 
application. The court cannot lessen or increase the 


and closely followed in its 


penalty, and if, the form of procedure,—the measure or 
description of proof, are prescribed,—they must be re- 
garded, or the statute itself cannot be slowed to operate 
—(Broadwell vs. Conger, 1 Penning. R. 210; Fairbanks 
vs. Antrim, 2N. Hamp. R. 105.) Now, the act no where 
requires that the jury, in giving damages, shall express 
dy their verdict, the causes which influenced them; but 
it declares the on/y causes that could authorise such ver- 
dict, and, guided by reason, we are bound to suppose, 
that they did not usurp aright, but honestly entertained 
the opinion, that the claim to the property in controversy 
was made “for purposes of vexation or delay.” 

But it is insisted for the plaintiff, that the case of Log- 
wood vs. the Huntsville Bank, (Ala. Rep. 23.) and the 
subsequent cases in this court recognising it, are authori- 
ties, to shew the judgment in the case at bar to be erro- 
neous. ‘The case mentioned, was a proceeding by notice 
and motion, under the charter creating the bank; and 
Ahe court only decide, that a party, pursuing a summary 
remedy given by statute, must conform strictly to the 
terms of the act, and the conformity must be shown by 
the record. ‘That case, it may be remarked, was a judg- 
ment by default: had it been subimitted to the jury on 
an issue, several facts, supposed to be essential, would 
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It is further- objected, tikat the judgment is irregular, 
in being rendered against William J. Bettis, ia his indi- 
‘vidual capacity, for damages and costs, instead of direct- 
ing the amount to be levied de bonis intesiatis. Our sta- 
. tutes no where, in express terms, authorise the claim of ‘ 
property levied on, to be made-by an executor or. admin- 
istrator, so that the question of the personal liability of 
the claimant, must be determined by a reference to the 
fitaess of the thing, and the analogies of the law. It 
cannot be denied, even if-an administrator incurs a per- 
-sonal respoasibility, according tothe stipulations of his 
bond, that he may make gocd the issue on his part, by 
showing title in his intestat Viansell vs. fsrael, 3 Bibb’s 
Rep. 510.) 
To test the question by analogy, -suppose an admin- 
istrator to detain, in that character, the possession of per- 
sonal ° property, to which auether person .had a -para- 
mount title. -The true owner is not foreed to the neces- 
“sity of asserting his right to thé éAivg against him in his 
fiduciary character, but Inay charge him personally, upon 
the -ground of his possession. And in this there is no 
hardship, for the administrator may retain possession, to 
enable him, if a recovery is lad against him, to restore 
the property to its rightful’o 
In respect: to the damages for a detention, in legal con- a 
templation, tlie use of the thing would afford an adequate : 
sae indemnification, and if the question of title was litigated | 
%; in good faith,.to protect the vights supposed to pertain to 
, the intestate’s estate, the adininistrator, though primarily 
liable, might look to that source for retmbursement. 
If the law: were otherwise, it would frequently operate 
. ’ 
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injuriously to theet "3 roperty. Was the.ad~ 
ministrator only cha ntative charac 
ter, the estate of uuld alone be resorted to, 
and if the pi ‘in the course of ad 
ministration, n of the suit against 
the admini e reached, the 
owner wou! of the intestate, 
and if that ine in as other 
credito ninistrator, when 
charged in loss to the 
owner, y.of property 
‘to the plainti ii neing his. suit, 
upon his ty, the defen 
dant; ttnicss execute a bond. 
with surety, 1 1g, to satisfy 
such recovery*as ina} hii | 
The rule, t > W sion of property, 
which he deta 1] owner, is liable to 
an action, n -holden, where 
there ares 1 ( has the: posses- 
sion, he alon a “s Evi: 494; ] 
Saund. ow Pl. ¢ endanut will not 
be allowed to evi in the action of detinue. 
(as he may in / that t O was delivered to 
him as a pl on 195; Bull. N. P...51.) 
Nor will it avail him < thing, to show that the proper- 
ty was destroyed, or died after suit brought—(Skipper 
vs. Hargrove, Martfin’s No. Ca. Rep. 74: Carroll vs. Early, 
4 Bibb’s R. 270. 
Now, in th Q imant received the pos 
session of the slave \ Y anid stipulated to pay such 








‘ * 
576 REPORTS OF CASES IN- 
Bettis, -adu’r, ts. Taylor. 
; 2 


costs and damages as might be recovered against him, 
so that the slaves may be had forthcoming to satisfy the 
execution, if they are living; and if they are dead, it is 
right that it shouid be satisfied out of his estate, as he 
Wrested them from its operation. So far as it respects 
the damages, it cannot be material, cven in an equitable 
point of view, whether he is indemnified to that extent: 
the jury, by their finding, have said that the claim of 
property Was not made in good faith. ‘The costs rest 
upon the same ground, and does not prove that the judg- 
ment is erroneous. If the administrator, in such a case, 
is aggrieved, by being forced to expeird money to protect 
the estate of his intestate; the court that settles his ac- 
counts can do hiin justice. 

Second—In regard to the second point, we think it 
cannot be seriously argued from the record; that the pro- 
ceeding in the Circuit was discontinued by James Wil- 
kins, or that William J. Bettis was not legally a party. 
Bettis voluntarily, by the assent of the court, and with 
the consent of the defendant in error, Was substituted 
for Wilkins, and it is not for the plaintiff in error now 
to object, that all this was irregular—consensus tollit er- 
vorem. E 

Third—The execution levied on,—the property claim- 
ed, it may be repeated,—was from “another county,” so 
as to rendey its return there necessary. ‘lhe statute, so 
far as applicable to such a state of case, is as follows: 
“ Wherever property shall be levied on by virtue of an 
execution from another county, if-the same shall be 
claimed, and bond given to try the right thereof, the trial 
shall be had, as heretoforegin the county where the levy 
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shall wy been made, and it shall be the duty of the 
sheriff to return the execution to the court from which it 
issued, with his return endorsed, and to make out a copy 
of the same, and of his return, and return such copy to 
ithe Circuit court of the county in which the levy shall 
he made, and the copy of such execution, shall be sufii- 
cient for the court to proceed oa, and try the right of the 
property levied on.” In order to a compliance with this 
law, it is not only necessary for the sheriff to deposit a 
copy of the execution in the clerk’s office of the court to 
Which the papers pertaining to the trial of the right of 
property are returnable, but he must also endorse a copy 
of the return made by him to the original: unless this 
he done, the copy made by the sheriff will not be evi- 
lence in ifse/f. 

The act, however, it may be observed, is merely affir- 
Mative, and docs not necessarily exclude every other 
mode of proving a copy of the execution, so that the ques- 
tion arises, Whether the — made, as shown by the 
bill of exceptions, was sufficient for that purpose. The 
deputy sheriff, who levied the execution, states that the 
paper offered as a copy, Was made by himself, and that 

l te original to its proper deposito- 


{ 
t 


he regularly returnec 
ry. It was, then, an cXamined or sworn copy, and ac- 
cording to all authority, is adinissible on an issue to the 
jury. The law is otherwise, Where the issue is nud tiel 
record: there, the record must be produced sub pede si- 
zilli, or otherwise made authentic within itself, and if it 
be Of the same court, itvhas been sometimes (though not 
uniformly) held, that the record i/self must be inspected 
—(2 Bacon’s Ab. 61:2; Burk’s ex’ors vs. Treggs’ ex’ors, 2 
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Wash. R. 215; 2 Saund. on Pl. & Ev. 755, 756; 1 Stark. 
Ev. 155, 156, 157; Geohegan vs. Eckles, 4 Bibb’s R. 5.) 

The remaining questions arising on the bill of excep- 
tions, are believed to have been settled by the decisions 
of this court. 

In Carlton et.al. vs. King, (1 Stew. & Por. R. 472,) it 
was decided, that on the trial of the right of property, it 
did not devolve upon the plaintiff in execution, to produce 
the judgment on which the execution issued. 

The case of Hooper vs. Pair, (3 Porter’s R. 401,) was 
a trial of the right of property ; and the court say, that 
the statute regulating the proceeding, directs that the is- 
sue shall be so formed as to try the right of property ; 
and it was framed in such terms as to present the ques- 
tion, whether the property, at the time of the levy, was 
subject to the satisfaction of the execution; that the sta- 
tute did not authorise an issue, which would allow the 
claimant to litigate the regularity or justice of the judg- 
ment of the plaintiff in execution. 

In Collingsworth vs. Horn, (4 Stew. & Por. R. 237,) the 
claimant objected to a pluries execution, on the ground 
that the defendant therein, was dead at the time of its 
issuance. Thecourt held, that the objection was not 
available for one who was a stranger to the execution, 
and that being preceded by an original and alias, was 
not absolutely void. 

The case of Perkins and Elliott vs. Mayfield, (5 Porter’s 
R. 182,) following what was supposed to be the settled 
law of this couit, decided that the claimant could not be 
allowed to insist, that the judgment was too defective to 
authorise am execution to issue. And in Boren et al. ys. 
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McGehee, (6 Porter’s R. 432,) it was determined, that a 
defendant in execution could not object against a dona 
fide purchaser, at a sale made under it, that the judgment 
was Satisfied before the sale, though the satisfaction did 
not ajpear of record. 

These cases are deemed decisive of the present, and it 
Only remains to say, the judgment is affirmed. 


WILLIAMS & IVEY, €X'Ors, vs. stms etal. , 


1. Several joint executors were, at common law, considered as 
but one person. 


2. At common law, all the executors named in a will, were re- 
quired to join in prosecuting suits, and in actions against exe- 
cutors, might be made defendants—but in the last case, all 
who proved the will were required to be joined. 


3. [The non-amenability of a co-executor to the jurisdiction of 
an English court, affords no legal excuse for the omission to 
join him as a party defendant, if he be living, and has taken 
upon himself to execute the will.] 


A, [In England, service of a writ may be perfected on an absent 
co-defendant, by process of outlawry.] 


5. [But the American cases do not support the English rule.] 


6. The statutes of this State, relating to joint obligors, do not 
embrace joint-executors; and are defective, in not providing a 
mode of proceeding, where a co-executor resides without the 
State. 


7. The non-residence of a co-executor, is sufficient to relieve the 
plaintiff from the necessity of joining him in an action with 
his co-executors. 
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Error to Pickens Circuit court. 

Assumpsit against executors, tried by Mariin, J. 

The defendants in error sued the plaintiffs, as the ex- 
ecutors of Thomas Ivey, deceased, in the Circuit court of 
Pickens, on a promissory note, made by their testator and 
another. 

The plaintiffs in error pleaded in abatement, that 
James Cavat, together with them, Were appointed by 
their testator, executors of his last will and testament ; 


- 


and that afterwards, on the thirty-first day of October, 
eighteen hundred and thirty-six, the plaintiffs, and Cavat, 
who is still living, duly proved their testator’s will, and 
took upon themselves the burthen of its administration. 
And fully to prove that they, with Cavat, are’ joint-execu- 
tors, the plaintiffs, in their plea, made proferé of the letters 
testamentary, &c. 

The defendants in error replied, that James Cavat, 
who was alleged in the plea to be a co-executor with the 
plaintiffs, was, at the commencement of the action, and 
still continued to be, a resident of the State of Mississip- 
pi, without the jurisdiction of the court, gc. To this 
replication there was a demurrer, which being overruled, 
and plaintiffs in error declining to join issue, a judgment 
was rendered against them for the amount of the note, 
with interest. 


Phelan, for plaintiff in error. 
Porter, contra. 


Phelan, for plaintiff in error, insisted that the non-join- 
der of Cavat was pleadable in abatement—(1 Chitty’s 
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Pl. 41, 42; ibid. 592; 6 Term Rep. 327; Toller, 471; 
Gould’s Pl. ch. 4, see. 73; 2 Nott & McCord, 70; 1 Hay- 
wood, 216.) . 

The replication to the plea was bad ;—it did not adimit 


’ 


or deny the plea, (1 Chitty’s Pl. 54 1,) nor conelude with 
a verification, though introducing new matter—(1 Chit. 
541; Gould, 1G8.) ‘The non-residence of a co-executor 
is not matter in avoidance. All co-executors are but one 
person in law, (Toller, 37,) and must be sued, and the 
action cannot be discontinued, as to those not served un- 
til after alias and pluries—(Minor’s R. 77.) -Where non- 
joinder is pleaded, plaintiff must commence fresh action 


—(1 Chitty’s Pl. 402.) 


COLLIER, C. J.—The questions for our decision, are 
presented by the di tlitigh and are— 
a Was it incumbent on the defendants in error, to 
~ all'who had qualified as executors? or, 
Did the non-residence of Cavat relieve them from 


the necessity of joining him as a party tothe action, with 


a 


his co-executors ; 
1. If a man appoint several persons his executors, and 
dies, at common law, they were esteemed as but one per- 
son, in representing the testator—(Wheecler et al. vs. 
Wheeler, 9 Cow. RB. 54:) and where there were several 
executors named in the will, all must have joined in th 
prosecution of an action, as the representatives of their 
testator—(2 Williams on Ex’ors, 1147.) Thus in Bodle 
vs. Hulse, (0 Wend. R. 5135,) it was held, that an action at 
the suit of one styling himself an acting executor, could 
not be maintained, as it appeared there were others, 
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though they did not act. In such a case, the court 
say, the correct practice, where one renounces the execu- 
torship, is to prosecute the action in the name of all the 
executors named in the will, if living, and on summons 
to those who will not join, there will be judgment of 
severance, and tlien those who have taken upon them- 
selves to act, may proceed in their own names—(Wentw. 
Off. Ex. 212; 14 edition, 212, 225; 2 Williams on Ex. 
1188; note s.) The law, in this respect, has been modi- 
fied by the operation of our statutes, in regard to the 
qualification of executors. 

The precise question came before this court, in Cleve- 
land et al. ex’ors, vs. Chandler, (3 Stew. Rep. 489.) The 
court say, that “at common law, the executor derived 
the authority to administer the testator’s estate, from the 
will exclusively ; probate was required, that its genu- 
ineness might be ascertained, and its registration was 
intended as evidence to the world of who was executor. 
It would therefore follow, that as all persons named as 
executors in the will derived a joint interest, they should 
join jn the prosecution of actions in regard to the estate.” 

“The court then briefiy considers our statutes in regard 
to the probate of wills, §:c., and conclude: “ From thence 
it is obvious, that executors here derive not their autho- 
rity entirely from the will; and that they are not enti- 
tled to exercise any power as such, until they have given 
bond, and taken the oath prescribed.” 

Thus, we discover that several joint executors, are to 
be considered as but one person in law. At common 
law, all who were appointed by the will, were consid- 
ered as executors, for the purpose of prosecuting suits, 
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while under the influence vf our statutes, those alone are 
esteemed as such, who are qualified according to the re- 
quirements. 

Aceording to the English common law, it is regarded 
as settled, that in actions against executors, all who are 
named as such in the will, whether they have proved or 
not, may be made defendants—but if they have proved 
the will, they must be joined—(Lev. Rep. 161; 2 Saund. 
P. & E. 505.) The plea of the plaintiffs in error, strictly 
conforms to the authorities and course of practice prevail- 
ing in England; it contains the two allegations deemed 
essential ¢here. viz., that the co-executor not sued, has ad- 
ministered, and is still alive—(2 Williams on Ex. 1188, 
1189.) This brings us to consider the remaining ques- 
tion. 

2. Now, it will follow, from what we have said, that 
the non-amenability of a co-executor to the jurisdiction 
of an English court, affords no legal excuse for the omis- 
sion to join him as a party defendant to an action; if he 
be living, and has taken upon himself to execute the 
will. There, the law authorises the plaintiff, (though 
he may be unable to effect the personal service of a writ, 
by means of what is there called process of outlawry,) to 
prosecute his suit to judgment. Our laws, in this re- 
spect, (as it regards executors and administrators,) are 
defective, in not providing a mode of proceeding, where 
a co-executor resides without the State, since it is clear, 
that our statutes relating to joint obligors, &c. do not 
embrace joint-executors, who conjointly represent the in- 
terests committed to them by the will. And the question 
now presented for our consideration is, Does the American 











v8 REPORTS OF CASES IN 
Williams & Lvey, ex’ors, vs. Sims et al. 


decisions sustain the English rule, and should we not, in 
view of the deficiency of our laws, be inclined to depart 
from it. 
_ A most industrious examination has enabled us to find 
two, and but two, cases, in which the point came directly 
in judgment. ‘The first is the case of 'Tappan vs. Bruen, 
(5 Mass. R. 195,) in which Mr. Chief Justice Parsons re- 
marked, it had been the immemorial practice, in the 
service of a writ syed on contract, against two or more 
defendants, if some of the defendants are without the 
jurisdiction of the commonwealth, so that they could not 
be arrested, or have no place of abode within the same, 
at which a summons might be left to cause the writ to 
be served on the defendants within the State, and to 
proceed only against them for the breach of the contract 
by all the defendants; andif the plaintiff recover judg- 
ment, itis entered against the defendants only who were 
served With process. This practice has been found con- 
venient; and no injustice is done, because, if judgment 
had been recovered against all the joint debtors, the 
plaintiff might have satisfied it out of the defendants 
against whom. it is in fact recovered. The practice had 
its origin in necessity, as the law of Massachusetts pro- 
vided no mode of service upon a debtor without the State, 
who has no place of abode or property within it. And 
the court say further, that it has been extended to actions 
against executors or administrators living in different 
States, as the judgment is against the estate of the de- 
ceased. 

The other case is Beach vs. Baldwin, (9 Conn. R. 437.) 
In this case, the defendant pleaded, that the testator ap- 
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pointed three other persons, together with the plaintiff, 
his executors, who proved the will and accepted the 
trust; and are still living. The court held, that the plea 
Was not good, because it did not show where the co-execu- 
tors resided; and because it did not allege that they were 
such, at the time when the suit was commenced. The 
court remarked further, that the jurisdiction of the courts 
in Connecticut, depends on the residence of the parties: 
the principle of the common law in that State, therefore, 
was, that this fact must be shewn in the plea, however 
the forms might be. If the noa-residence of an executor 
should excuse the omission to join him as a plaintiff, 
much more should it dispeuse with the neeessily of ma- 
king him ‘a co-defendant. The eases cit d, we think, 
furnish ample authority for us to sustain the judgment 
of the Circuit court. 

The fact, that proecss issued aguinst but two of the 


executors, can make no difference. ‘here is no autho- 


-e executor not served, which 


{nh 


rity for discontinuing as tot 


] 
would not warrant the omission to proceed against hina 
in the first instance: In fact, such a distinction would 


wet 


y regu- 


eto 


not harmonise with the analogies of our statutoi 
lations, in respect to suits against joint obligors, &c. 
In every view in which this case has presented itself 


to us, we think the rule, as modified in Massachusetts 
and Connecticut, far better calculated to promote the 
ends of justice, than the ruic which prevails in England; 
and hence, we are disposed to depart from the latter, and 


recognise the former. he consequence is, that the judg- 


ment of the Cirenit court is aff 
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To THE PRINCIPAL MATTERS CONTAINED H& THIS VOLUME. 





ABATEMENT. 
‘1. A plea in abatement at the second term, which is rejected 
as coming in too late, is no appearance to the writ.—Jor- 
GON WE. FIs os oo ncncctenen00esnesed openasesanes 
2. A defect in a writ must be taken advantage of, by plea in 
abatement: 4B. ......0.00000002'ssnsesecesdo0esceeeese 
3. Objections raised to the time of filing a plea in abatement, 
founded on the rules of court, must be made in the court 
below, and cannot be entertained in the Supreme court. 
McCutchen, adni’'x vs. McCutchen... 1.1.0 cceveveee 
4. Judgment for defendant on a plea in abatement, whether 
it be an issue in fact or in law, is, that the writ or bill be 
quashed,—and a respondeas ouster therefore, is not a- 
WaATded.— ib. occ aceccccscccccvessecsciovsecsececs 
5. After judgment of respondeas ouster, upon a demurrer to 


plea in abatement,—no other plea in abatement can be’ 


allowed.— Houck vs. Scdlt.....ccccccccceccccccecses 
6. Where one of several defendants, sued as partners, pleads 
in abatement, and the jury find the issue for the plaintiffs, 

_ and judgment is rendered by the court, for the amount of 


the plaintiffs’ claim, the defendants cannot object in error, 


on the rendition of judgment against all, on the issue 
formed upon the plea, the jury having found no damages. 
Hobson §& Sons vs. Emanuel et al....cccccccvereces 
7. A plea in abatement, that a suit was pending for the iden- 
tical cause of action, at the time of the issuance of the 
writ, is supported by the production of the record; and 
the replication to such a plea should present the issue of 
nul tiel record.—Gaston vs. Parsons....+.eveveeeees 
8. A defendant is entitled to judgment of non pros, where 
no replication is filed to his plea in abatement.—tb..... 


ACCEPTANCE. 
1. A promise in writing, to accept a bill of exchange not in 
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esse, is, in law, a sufficient acceptance, if the bill be ta 
ken on the faith of such promise.--Kennedy vs. Geddes 

2. A collateral, written, or a mere verbal promise to accept 
a bill, made after it is drawn, may also amount te an ac- 
WOMABNCE.—ED.. . 0 ov ccc ccc ccccccccccccccccccccers 

3. But a mere verbal promise to accept a bill of exchange, 
not yet drawn, is not such an acceptance, as will, in law, 
bind the acceptor, even if made to the person in whose 
Savor the bill is drawn.— tb... 0.0... ccccccccccdcccecs 

accRETIon.—(See Riparian Rights.) 

ACTION, RIGH'T OF. 

1. Remedies for the enforcement of contracts, or to obtain 
compensation for a breach, are to be regulated and pursu- 
ed according to the lex for i, and not the law of the place 
where they are made or are to be executed.——- Goodman 
MTT eer ee TTT TEPC CTE TOLEL TTT Tee 

2. Statutes, prescribing the time within which courts shall 
entertain certain actions, relate,to the remedy, and a par- 
ty seeking that remedy, must bring himself within the 
prescription, as limited by the lez r for 1.— tb... ccccccees 

3. A plea of presciption affirmed by a judgment operates as 
an answer to the right of action every w yhere.—ib....+ +. 

4. The discharge of a contract, or a defence against it, in 
the place where it is made, is ‘available every ‘where.—-id. 

5. At common law, actions that arise from contracts, fer the 
payment of money, or for the performance of duties 
where property is in question, survive to the exccutor or 
administrator—actions for injuries to the person, charac- 
ter or property cf individuals, die with the person.— Net- 
gh SPP PT PETIT TTT Tet. ee 

6. The statutes modifying this rule, do not extend relief: a- 
gainst the executor or adn ninistrator, for au injury to per- 
sonal property, committed by the testator or intestate.—ib. 

7. The statute of eighteen hundred and twenty-six, provides 
that all actions of trespass guerre clausum fregit, and ac- 
tions to recover damages for injuries to personal property, 

may, if the plaintiff dies, be revived by his executor or 
administrator, in the same manner as actions on contracts, 
but does not apply to defendants.—ib,....ceeresecees 

8. 'Trover, where property has been converted, or an action 

for money had and received, on an implied contract, waiv- 

ing the wjury, may be maintained against an executor or 
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administrator, where ike property Las been sold by a tes 
tator or intestate ; and if the property be in specie, in 
the hands of the personal representative, he can be made 
personally amenable for it,—ib......cccccccccecccees 
9. But an action of trespass proper, does not survive against 

the representative of the wrong doer, where c commenced 

in his life time ; and in such case the representatives can- 

not make themselves parties to the suit.—ib.......e00. 
10. In general, ile ther » be a special parol agreement for the 
performane: >of any duty, no action will tie, until the du- 
ty has been actually performed.—Gazzame vs Kirby... 


ADMINISTRATION—-LETTERS OF. 
1. Letters of administr: ution are but evidence of authority, 
and an administrator may act without them, if the re- 
cords of the court shew his appointment.—Hosey, adm’r 


re a» moh pr 
i Mrasker. eee Teer Teer ererrer errr rt Tr yy. 


ADMIRALTY 
1. A denia!, in a case in admiralty, of the allegations of the 


petition, and concluding to the country, is the tenderof 


an issue to a jury, ae cannet be tried by the court— 
Gayle sede tone asst tee iweekene seauawpus rier, 
2. And the tender of such an issue is a request for atrial by 
jury, ao preciudes the court from determining the truth 
of the facts put in issue.—ib,.........4. etecc yy 


AGENT. 
1. Where one was employed as clerk or agent to take 
* charge of a mercantile establishment of complainant, who 

at sundry times furnished invoices of goods, and-refused 


t 
i 
Is 
=< A. 
to render an account of sales or of moneys received——the 
jurisdiction of chanecry ts undoubted. — Halsted vs. 
I 5250 oon ae calaltang cous Gitan ekenaeh atte ee wtint Gee es 

2. In agencies, including only a single transaction, such asa 
consignment of goods, or the delivery of money, to be laid 
out in the purehi se of a particular thing, or to be paid 


over to a third aa rson,—a suit at law is maintain able, é - “4 
if a discovery were not desired, such a case would pro 
bly be only e Seria ow BF CI ts eee keen & earevacd 


3. The affix fav rit of one who describes himseif as agent of 


the plaintiff in attachment, is a sufficient compliance with 


the’ statute, to warrant the issuance of an altac nment. 
ner We. Cone Ob Glivicassctcwtekeciwes 
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1. Where one, by his will, appointed certain agents to make 
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a division of his personal estate, aud im case of the death 
of either of them, authorised the survivor to appoint oth- 
ers in the place of those deveased, to assist in making the 
.division—a recital contained in a paper, purporting to be 
the evidence of such division, and made by agents pur- 
porting to have been appointed by the-survivor, ‘is not 
sufficient evidence of the fact of the appointment. Proof 
of the fact, against oue not claiming under the paper, 
purporting to be a division, must be made by evidence 
aliunde.—— Mordeéai vs. Beal .-... 0... ccc0eceseseces G2D 


APPEARANCE. 
1.-A plea in abaicinent at the second term, which is rejected 
as coming in too late,--is no appearance to the writ. 
i Mi cies csc cadgetsess Rape awesebetetoes. 10 
2. Where the place of h ding court is left blank in a writ, 
and the defect is. in no way cured by appearance or oth- 
érwise — jude t cannot be rendered fer plaintiff— 
Wragg vs. Lie. Branch Bani: of Alabama at Mobile. 195 
3. Where partics appear in court, the necessity of the ac- 
tual service of process is dispensed with.—Hobson § 
Bene-ve, Emantel et Gl... cs cccscscsesccscccccaces 442 
4. And an eniry on the record, that the parties came by 
their attorneys, &c. is sufficient evidenee of their appear- 
a wok yal 6 ha d-N a os aoe be Oe pLticiaveoas Mae 
5. Where a defendant appears in court by an attorney, it is 
immaterial whether t! proecss was serve d or not : an ob- 
jection arising from a defective service of process is waiv- 
ed by a general appearance. ore VS. Philips...... 467 
6. Where the record discloses, that the parties came by 
their attorneys, and judgment by default was taken, not 
because of defi ndatits non-appezrance, but for an omis- 
sion to plead, jection, that defendant was not legal- 
ly served with pre cess, will be unavailable —ib........ 467 





ASSUMPSIT. 
1. It is competent for a plaintiff, where no special contract 
is proved, if he have a good ease of action, to recover 
either in a general indebi/aius assumpsi/, quantum me- 
ruit, or quantum valebani, asthe proof may warrant.— 
Hitchcock: et al. vs. Lulcens §* Son.isesssescecees o.+ mee 
2. Where one man has money in his hands,. which e2 r equo 
et bono belongs to another, if there oe no contract, modi- 
fying or controling the genera! lia! * to pay, the person 
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ney had and received to his 
3. Nor is it 
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tne 


greement between part 
maintain this action—for the | 
the promise.—ib........+.64. 
4. If money be giv en to one 
third, the right to the money ! 


P 1 
rove 
irPaua 


5. Nor does the statute 
covery in such a ca as tl 


swer for the debt, default 


to pay the money of another «/re 
received, to a third person.—?h. 


6. Where the exec i 
mand upon the trustee, fo SI 
be reduced to a sara »by al 
there is no principle law w 


resort to equity 
7. If acontract und r seal | 
ise a party injured by its br 


bring asswmpsil, and make the 
or aive it Levu 


his declaration, 
in the pleadings. 


ATTACHMENT’. 
1. Ina proceeding to try thie right 
der an attachment, 
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(or it would seem, the attachme: 
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the> ground that the lien of the : 


ed by the giving of are 
Babcock 
2. Notice to defendant, or advert 


a case of attachment against an abscnt de 
until after 
- Ol the 2 a 


the judgment is not rendered 

six months from the issuai 

-erstaff VS. 
3. Where the sheriff returns, t 


he has levied vn certainproperty 


necessary that there : 
to ititle 





ition of a trust creates 


} oOner law 
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defeadant, of tie issuance of the atiachmeit, or the pen- 
deney of the oe by mail or publication.— Mur- 
ray vs. Cone et al.. OTT UTS TIT Ty at Peer oe. 


5. The affidavit of one who‘describes himself as agent of 


the plaintiff in attachment, is a sufficient compliance e with 
the* slatute, to warrant the issuance of an attachment.- 
DG Uea es CBR dot ccc adnle sneer 6sedcecrecoces oes 

6. Ajprivy in interest in attachm ent, may at al! times point 
out defects in the proceedings, and submit a motion to 
quash.—- Planters’ and Merchants’ Bank of Mobile vs. 
UNDE coco ccesccdscs edaee iene eke eeee er re 

7. And, #¢ seems, that the practice of quashing attachments, 
where the remedy is unauthorised, or the requisitions of 


the statute not complied with, upon the mere motion of 


strangers to the record as amici curie, has — So 
long, “that it is not now considered irregular. $B.ccsces 
8. A defective bond is not a sufficient cause for quas hing 
proceedings by attachment, unless = tiff declines ex- 
ecuting a perfect bond.——ib....... Perr ere eee Tere 
9. A possible debt, depending upon a contingency which 
may never happen, cannot be preceeded on by attach- 
a er rrrrre edesececes Geel ceeuneos ns 
10. Where neither the writ, affidavit or bond, allege that de- 
fendant’s estate was attached to satisfy a contingent lia. 
bility—it will be presumed that the undertaking for which 
plaintiff seeks redress, is absolute.—ib..... reve nes ss < 
11. The endorsement on an attachment is no part of the re- 
cord, as the law does not require that the cause of action 
should be so endorsed ; and will not be looked to, to as- 


certain the nature of the sean eae forming the basis of 


the attachment.—ib. . anadea india peed bake peans ¥ 
12. The object of the fifth SC ction of the constitution, arti- 
cle on banks, was to restrain the legislature from grant- 
ing to banking corporations, exe lusive facilities in the col- 
lection of its “deb bts, but does not deprive the banks, in 
common with other creditors, of the benefit of process by 
EME. opi sets saeseesedsovacdeiee pige aee 
13. Corporations allowed to sue and be sued, necessarily 
possess authority to perform by theig agents, services in- 
cident to the commencement or pr osecution of suits.—-ib. 
14. The term person, in a statute, embraces not only natu- 
ral, but: artificial persons, unless the language indicates 
that it was employed i in a more limited sense,--ther efore, 
a corporation is a person, within the meaning of the at- 
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15. An action of trover cannot be commenced by.attach- 
ment; which, can only issue on a money demand.--Mar- 


shall & MeLeod vs: White... oo. +cccccccagpessevens 
16. Where an attacliment issues on affidavit’of a money de- 
mand, a declaration subsequently filed in trover, against a 
defendant who doés not appear, cannot be allowed.---7b.. 
17. But if defendant appear, and picad to the merits—he will 


be too late to review the irreeularity, after j7wdgment.---7b. 


BAILMENT. 
1.. A bailment is a qualified, jimited, or special property, in 
a thing capab'e of absolute ownership.--- Magee vs. To+ 


ER ar eve ich are & nite "a cles oe be aOR: ay a iy Se 
2. Neither the bailor- or bailee of a personal chattel has an 
absolute } rity in the chattel. The property in both 
is qualified, aud each: of them is entitled todiis action, if 
the goods be damaged or ¢ naway. ‘The bailee on ae- 
count of his possession, and the batlor, because the pos- 
session of the bai is immediately his possession.---7b. « 
3. Possession of lands by a guardian in seeege, is the pos- 
session of th ard: t ssession of a bailee is the pos- 


session of the bailor, and the possession of a guardian, is 
also possession of the-ward.---2D.. 0.6 cece ccc oesce esas 

. ! ,. . . , ' 
4. If a chattel | id. and not conveftcd to the use of the 
finder: or, » hired. or loaned. er otherwise bailed; 


it does not thereby br © se chose in action: and if it 


belong to a woman who irries, her: right immediately 
F . ; . : . oe” aa oe “ae 
vesis In the isband, at least so iar, that if she dies, it 


5. Cases of bailment and unwritten contracts, when the 
contract is expressed, and the duties defined, are not open 
coutracts in the view of the statute of limitations, and 
therefore, actions founded cu them are not barred in 
three years.- urrys admr vs. Mason's adnvr..e..0 

6. The maxim of the law, that the right to personal prop- 
erry, draws to it the possession, is true oniy, when the 
posses ion by another is consistent with 
the owner,---as in the case of a bailment.---Goodiyn vs. 


, 7 
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BANKS 

1. The object of the fifth section of the constitution, article 
on banks, was to restrain the legis'ature frem granting to 
bankine’ corporations, erclusire facilities in the collec- 


tion of its debts, but does not deprive the banks, in com. 
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mon with other creditors, of the benefit of process by at- 
tachment.---- Zhe Planters’ and Merchants’ Bank vs. 
“> tr ae” 


BANKS, MOTIONS BY. 

1. In a summary proceeding on a bank notice, every thing 
necessary to give the court jurisdiction and to-sustain its 
judgment, must appear on the record.----Bates vs. The 
Planters’ and Merchants’ Banls.....e.00.c0cecccee. 99 

2. And where the record dome not shew that the certificate 
of the President of the bank was produc ed and shewn 
to the court, it has no jurisdiction, and judgment cannot 
a aE i apie 99 

8. Such certificate, appended to a notice to defendant at- 
tached to the transcript. is no part of the record --no ac- 
tion of the court appearing to have been had on it.---ib.. 99 

4. The charter of the P! anters’ and orchant s’ Bank of Mo- 
bile, does not give the right to the bau! ik, to recover on 
notes or bills held by them, wn ‘ess such notes and bills 
are made negotiable an d pay able at that particular bank. 
Levert vs. The Planters’ and Merchants’ Banl:....... 104 

6. And in such case 2S, then ecord must shew that the note or 
bill on which the remedy is sought, was made payable 
and negotiable at the bink.---7b...... 0... .0cc cece eeee 104 

6. The notice issued to defendant, and attached to the tran- 
script, is not considered as part of the record,—so as to 
shew the right of the bank to recover on motion.—ib.... LO04 

7. The act of the thirtieth June, ci¢ artebes ‘n hundred and 
thirty-seven, gives the remedy, ‘ee notion, to the bank, 
only on notes and biils, the future acquisition of the 
Ec bdo ep icerdccevessesccndocwsccesionss 106 

8. The remedy by motion, being in derogaticn of the com- 
mon law, cannot be inferred, uniess the party claiming 
- benefit of it, shews affirmatively that he is entitled to 

9. "The bank cannot, as endorsce of d fendant, maintain a 
proceeding against one (not the maker) as the endorser of 
a note, made payab! e to the order of the maker.-—-Lea §° 
Langdon vs. The Branch Bank of Mobile........... 119 

10. And the certificate of the President of the bank, that the 
paper sued on is really and bona fide, the property of the 
bank, will not, of itself, give title to the bank, of the pa- 
per stied on.—ib. SLMS RCEM SOCK SGRAS wacewecancds S59 

11. The legislature, in requiring such certificate, did not in- 






















































tend a grant of power---oniy a limitation on a power al- 
seh fpivetie Basa Sve dos sacs <noe shea 
12. The statute authorizing summary proceedings by the 
banks, in.collecting claims due tien, re quires the court 
to impane! a jury to try tne issue, Where the claim is con- 


tested. -—{ TY Vv >. J Ae std Civ oO} L4400U€E.r 0 oer eevee ve® 
19 T »90 . tr i lea rile a 14 wo « a nmr . | } > 
oo. LUCcases Waere DANK Gevtorys ars proceedca again st sum- 
mariry DY 110ell ‘ tn JUGRalaits Wil tier DY default or 


otherwise, must shew affirmatively every fact necessary 
to give the court jurisdiction; and in janes n “nts by de- 


fault, the ne) of tie defendant for the debt must be 
also shewn.- ead ani Sattar Sata iegph > ape > 
14. But where an issue is made up, the verdict ascertains 
the defendant's lability, as in other cases.---20......... 
A notice in writing, which so far identifies the debt for 
which judgment will be ved, as to afford reasonable 
certainty, is suflicient.---20........ ccc ctss ceccecssacees 
16. A corporation can do an act in pais, by an attorney in 
fact ; and so, an attorney, acting on | had of a bank, may 
give the notice to a bank debter, required by statute, pre- 


vious to a motion tor aGaINENL.---70.. 2.6. wee ce ercccce 
~ 7 ee ee es rnglnar ¢! “onl of ° 
17. And such notices 1 | not be under the seal of the cor- 


2) y : ’ _ oP pee pi cm oa 
18. The ancicnt rule applied to corporations existing by the 
? tt. nf ', - . H } 


_— , ant e thoiah ~ 
common jaw, tnat t co et by their common 
oe, oy TAR aia ‘Tentinn tn en nts em menand } hee 4n4¢a0¢ 
S@a!, as il bore riiCadi isd b ( ; aad > crea {i Dy staiuie. 
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BEQUES 
1. Where property is given or i atuied to a married wo- 
man without any quaifieation of the manner in which itis 
to be posse lor enjoyed, it vests, subject to the ordinary 





legal and®marital rigiis of the husband.---Lazb trustee, 
vs. Wreee and! Ee beaks te ‘as te wees 
2. But if it appear from the deed, or other instrument which 
ransfers the property, that it was the Intention of the do- 
ior or testaior, that the wiic : id have an estate there- 
in to her own se : and disposal, ~~ intentoat 
shall takejeiicet, if it be fairiy.and elcariy expressed.---2b. 


ee) 


. Where the ter: OV LI y tix doncr or testator, ina 


gift or bequest to an uninarried woman, are, that the pro- 
perty shail be “at her own di! posal,” « = ‘for r her soie and 
sep parate use,” the properiy will vest absoiutely in her as 
the owner, and it will be subject, upon marriage, to the 


marital riehts of the hushand.---72 
° AUPUTAL Lies aif OAUIG. Trent re cee eee eee 


595 


119 


360 


361 


362 


362 


73 








596 INDEX. 


4. Much stronger terms are required to indicate the inten- 
tion of a donor or testator, to continue a distinct estate ina 
an unmarried woman, alter she sha!! come under the pro- 
tection and contro! of the husband, than in the ease of a 
gift or bequest toa married woman.---ib.. ce. eee eee ees 

5. Where there is no jndication of af intention, in the 
deed of gift of slaves, of a dather to fis son-in-law, in 

- trust for his daughter, that she is to have the slaves at 
her own disposal, or for her own. use, and as her separate 
‘property ; and no terms to inhibit. the busband trom dis- 
posing of the slaves, agai ist the consent of the wite,--- 
the husband must be. taken to have xequired an éstate for 

the life of his wife my the slaves, untramieled by any 

rightzof the wife to dispose of them; and the. inte rpost- 
tion of a trustee, or the fact of the daughter being mar- 
ried at the time of the’giit, can make no a rence.---tb, 


6. And where a life estate only is vested in t! daughter, 
withgthe fee to her children-—-the children, nit shies be any, 


may have recourse to a court of equity, even during the 
hfe of the mother, to prevent the removal of the slaves, 


! } | 


soasto§put in jeopardy their eventua! interest.---ih..... 
= . i e 


BILL OF EXCHANGE. 

1... The liability of the drawer or indorser of an inland bill, 
is fixed on presetitment for acceptance or payment, aid 
notice---but damages alone accrue on the profest.---Jor- 
dan athe. :...... pat cepeiSeesh sedis gens or 

2, And an averment in the dee! 

_ Sary to authorise damages to be given.---tb-........06. 

3. But the computation ed damages by the clerk, without 
the averment of protest, is a mere clerical error, which 
may -be corrected in the court below; or in this court, at 


aration, of protest, is neces- 


the costs of the plaintiff in érror—ib.......... Teer 
4. Where A endorses a billet exchange in blank, with an un- 
derstanding that it is to be i accepted by B, and this un- 
derstanding is communicated to ©, who. purchases the 


dill, before the purchase; ned the bill is not accepted by B, 
but by some other person,---A, the endorser is not liable on 
his endors.ment,to C, the holder.---Znge vs. The Branch 
Bank: of I ipa 5 See ap aaies 
5. ‘The acceptor of a bill is primarily liable to pay the bill, 
and the drawer and the endorser, if the proper steps are 
taken to charge them, are liable ‘on the default of the ac- 
ceptor---but the endorser is liable, in no instance, to the ac- 


ceptor, unless im case of an acceptance for the honor of 
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6. There is no cbligation to active diligence en the part of 
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operate to discharge SS Te eS 
8. Notice by an en = bill of exel 
in bank, th: \ acainst his 
cipal, at | { 1 of t 2acy,-by a 
failure t ] for its return.— 
Parsons . VS. eeET Ler rr ee 
9. Such an rt] i the party 
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provide | rca 1 COl ~~ Or d spose of 
the bus! M140. <2 ae ' 
10. Protest is not: r blea plaintiff to maintain 


an action on ap ind bill of exchange 
---and w! is | - the fact be- 
ing im I ; Vt ( —— "dS VS. 


COE RE ae rh eae o% eee cece 
11. The st { t! ! ( 1y the distine 
which 
inland bills of ~ - notes, nor does 


it mate th to: t > securities.--- 
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Quigley, ‘ys. Pri a. i sade 6 ap PR alas ie 
12. The tern the are, t the law merchant, ap- 
plicab! to Cac Cc ‘evall, instead of the 


provisions previousty in force ia this state, with relation 
247 
re ee a he eo | 
13. No authority 1 t to a notary public, to 
certify a factin'r to ‘exchange, independent 
of the nrot o<= | ° fF; ’ Vs, } Hi WrImers 
sank: of Cf Se OREM OCS & OS OHO TEN 258 


14. If written evidence be by the court improperly suffer- 
ed to go to the ju f prove a fact indispensal e to sup- 
port the action, and competent evidence conelusively pro- 
ving the same fact, be afterwards offered and reecived---: 


the error of ad nitting the improper evidence is not.cur- 
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* ed, And, in suc! case, the error of allowing the impro- 
per written | evidence, cai only be cured by withdrawing 
from the jury the written evidence ofercd, as it cannot 





»iwoO medes of proving the fact, 

was reli Lon to LES ROTO «40. <.5.d. cea.s 2 eae 0 
15. Each party to’a bil! of r pronii y note, whe- 
ther by endo mh orm very, bas, in allea CS, 
uatil the day alter he has reecived notice, to give or for- 
ward notice to his prior cudorser, and so on, till notice 
rea ches the drawer.---ié tin he bbe CO a Oe OS 66 260% OS® 
16.Ap romise in writing, to ta bill of exchange notin 
P esse, is, in law, asuilicient acceptance, if the bill be ta- 
ken on the faith of such promice._-Kennedy vs. Geddes 
17. A collateral, 7 *a mere verbal promise to accept 
a bill, made r it Ry é amount to an ac- 
ceptance. ee re ee ee eee ee ee ee ee 
18. but a mei u ta bill of exchange, 
not yet nya yn, is 2 y 1 imaw, 
bin 1d the acc I li 1 to t } in whose 
meet Siam tell $6 GIRWT).—— 80s sox 6 6 ove cee oesescosedsone 
19. A declaration against dei drawer of a bill, 
Which does nota t for pa t, and no- 

; tice of refusal, 1s 1 : 1 crror.---San7th 
20), Where on draw I ti is 
afterwards pay {---i1¢ ik 
be liable, wit it, as it was his 
duty to provi the bill,---and he must 
have had know! if JS “QO are 
21. Where a jude ti ire more than the a 
mount due, a inciion | vi will 
be refused, on c » CXCCES.--- 
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25. In England tthe dumae 
of exc! 1wanyg Tian adaes <4 3 of va din a 539 


26. Where the common n counts arc added to a count. 


on a bill of exchange--- wy compute the dama- 


ges without entering a % pi ; to tae common 
9 counts. Meee e seer ecerererenersssecessssssesess, OST 
27. The decision (Minor 1] oh the hogiish de- 


cisions, overru!ed.---i4......... errr Petevosewioncep Se 


BLANK. 
1. Where one : 3 | me toa blank pieee of paper 
with intent that it s! Lup. as a_note cr « .dorse- 
ment, be is. liable on t ugh: the person in- 
trusted wit! I ) ! 


hall \ {in him, 
by falling it up with a a ‘another 
¥Y lun Ww Ub Wikla ; PF 3t i0P AHOMMWCYL 
= >» t Adams... 297 


insert,in it.—7zb......... Bacar es i 2907 
a. And if such a blank } btai hy a firm, when 1 
istence, and be up by ql ‘s after its 


donde  stco part 4 i to reimburse the 


4 | 
moneys paid by the ner or r in blank, to the 
ho!lder.---7)..... Wavsterd, desolate ‘eared soni aT glee sc, 


4. Where one le d hi an inst! tin blank, to 
paitners, as their see , and by the nezligence of one 
partner, and t! 2 t { r is comnel- 
led to pay the su . trument---he is 
entitled to reimburse: t fi of tl artners.--- 
a iettie nis hie ae iis. he bee KE PS eee 

5. It seems, however. that if a | | CI d to one 
for the purposc_of inse1 ral init, or be used 
fora ae purpose, and it be 1 iup with a larger 
sum, or used for a different purpose, than that contem- 
plated by the siener or end rot the blank, and the 
facts be tra ed to the knowledge of plaintiff at the time 
he acquires possession of the instru t, it will prevent 
@ TOCOVELY.~~2D. 0. 6 kc scncs A pr ep eee ee 997 
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CHANCERY. 

1. Where one was emp! yyed.as clerk or agent to take 
charge of a mercantileestablishment of complainant, who, 
at sundry times, furnished invoices of goods, and refused 
to render an account of sales or of moneys received-—the 

jurisdiction of chancery is undoubted. — Halsted vs. 
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2. In agencies, including ouly a single transaction, such asa 
consignment of goo ls, or the delivery of money, to be laid 
out in the purchase of a particular thing, or to be paid 
over to a third person,—arsuit at Jaw is maintainable, and 
if'a discovery were not desired, such a case would proba- 

_ bly be only cognizable at wages Msuthsinchccl.xtedes 

3. It is a well-settled rule of chancery, not to decree ona 
case supports d by proof, and not sustained by the all! ‘ega- 
tions of the | teadings. ‘The allegation and te must 
correspond.---Maury's adivr vs. Mason's adnvr..... +s 

4, There is a broad and clearly defined distinction between 
trusts of property, which are specific in tl eir nature, and 
trusts of ‘money, which jlave.nd ear-marks, by: which 
they. can be identified.-—-b,.....c2e wee cccesece cess 
But there is no difference between a trust created by the 
deposit of money in the first instance; and one where the 
money is raised by the sa'e or conversion of a chattel de- 
posited with a trustee, to convert into money.---2d.....6. 

6. W henever the subject matter of a trust can be sued for 
at. law, the statute of limitations-:may be sisted on as a 
bar, although the remedy is pursued in a court of equi- 
Merten ecoeevos cons sesacne cnet tenes cee 
. The on ily trusts not-within the operation of the statute, 
ye those whi ch are peculiarly and exclusively, the sub- 
jects of equity jurisdiction.---i)....,. csc c cece eee ees 

8. A subsisting recognised and acknowledged trust, as be- 
tween the trustee and the cesixi gue trust, is not barred 
by the statute of limitation.--i}..... 200i cece eee ween 

9. If specific property is plaeed in the possession of any one, 
in trust for a specific purpose, as long as it remains in 

" - gpecie, and — of identification, it is considered as 
held subject to the trust, until stich-time as the trustee 


shall-do some act ctincing his intention to convert it to 
his own use, or to renounce ion the trust confi- 
ded to him; and in a!!l such cases, between the trustee 
and. cestui que irusi, such intention must be known or 
communicated to ah ‘trustee, otherwise the property will 
be considered as remaining subject to the trust. te ob 
10. But this rule has never been npplicd 
trusts, when the fund 


~ 
— 
n 
~ 


arate from other funds belonging to the trustee.---ib...... 
14, Itis now well settled, that if a defendant, by plea or an- 
swer, re Ms on the st: tut of hir nitations, as a defence---- 


the plaintiff, if he wishes to bring his case within any of 
its exceptions, must amend his bill or filea special repli- 
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cation, so that 
coutroverted or avoided 
12. And the act of eighteen 
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penses only with tie merely fort 
cessary. 
dence, not applicab!e te 
2b. 
13. The same 
L s sa aa 
where as statute of limitations 1 
Is not requisite, as in a piea. 
14. W Pa RE Sa ena oro 
a@ GQeieuadaudt ti CGceit 
charged in con f 
open account, h mist 
facts, by his 
15. The 
the pur; » of fi 
fore them, 1s not 
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16. A bill will not be dismissed, 
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A reeord in cuancery must 
to sustai 
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evidence nece 


23. Where the 
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oduced: by him may be 
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hundre ed a nd tw enty-three, dis- 


il replication, before ne- 


and does not authorise the introduction ‘of evi- 
viously made allegation. 


a bill ia equity, 
11 as a defence, 


¢ 
to 


4 . 
irate 
Lt 4 


rolpe 
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hes to bio. the case 

videnee, to be one of 
ae alles cations of 
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eee @064640¢6¢66 66% 


wre auditors, for 
ation of natters be- 
barred by statute. 


betfo 


min 


out prejudice, to, ena- 


“eer eee eee eeeeee 


bie a witness in a future suit, to tender a suitab!e release 
to restore his compet i FE ee er 
17. A transfer of a chose in action for a valuable considera- 
tion, vests such an interest in the transferee, as a court of 
li ent Inw pr if the as- 
Ssi@nor.--- Geiilicga VS. 
et ea ty bg cians’ +ebameee Meee 
ta ( 2 Who, at an administrator’s 
for an inadeqnate price, slaves, assumed 
to be subject to a mortgage which had lost its lien, is a ne- 
cessary party toa bill filed by the mortgagee, seeking to 


interest of cre itors; 


hea leton Vs, Gayle... 


19. An executor who has one of the slaves in possession, 
stiould also be made a.narty to the bill.—-a)....-..2e00- BFO 
20. Where a complainant ; or rcfuses to make the ° 
ne uy pariies defen s to his | after objection 
n “de the rt 1 L rised to dismiss the bill 
without | ce “oe ae ee «9-6 hte ilnccboW ea. ee 
21. A bill to fo a ‘toare, where the record contains 
no proof of the execution of the bond and mortgage, will 
Be Giamissed.— ibs o:c.d00% 0 kok nee eee ss On sakes eee 


ail the 


Lreoscvseceres sc eces 6 oo 


report is such as to 
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warrant the belief that the bond and mortgage had been 
produced. before him and proved, it will be sufficient ; but 
where the report does not warrant such a belief—the pro- 
duction and proof before him of the bond and mortgage 
will not be. presumed.—ih.. ee elec elec eee ee - 
24. The report of « master beforé.a deeree of reversal, and 
on which report the decree is in some measure founded, 
cannot be afterwards ¢( nsidered.---ih.. e.. eee eee eves 
25, The statute making an instrument of: writing evidence 
_ of the debt or duty for-which it w as given -does not apply 
to suits. in chancery.---ib.... 0... eee eee es hae be eeere 
26. Before a deciee is pronounced, on a Dill taken pro con- 
- fesso, the court must be s satisfied by sufficient evidence, 
‘of the justice of comp!ainaut’s demi a) ae . 
> 27. The answer of ovic ‘defendant in chance ‘ry, cannot be 
read ‘as evidence to:charge a co-defendant.---ib......6., 
28. Notice of the existence of a lten, admitted by ¢ one who 
.:purchased at an administrat ors sale, under the lien, can- 
. not bind those who claim under the purchaser.—ip. . 
‘29. Nor does such hotice:admitted, supersede the ne cessity of 
proving the lien, wlien it is attempted to- be enforced:~ib. 


~ 30. A’ decree e annot be rendered against defendants, as exe- 


“cutors de-son tort, whovare not suéd in that character,-ib. 
31. Where one.is ch: urged, as administrator of an estate, a 
. decree cannot be rendered against him as a purchaser, 
_ with notice of a’lien in favor of a complainant, seeking to 
enforcé- the lien.—th............. sh ana ange ondeees 
* 32. No deciee can be had against a purchaser without no- 
tice of a lien, unless. his “vendor, who was a purchaser 
with notice be niade a party. —tb.. Knaed dbp a venewne 
“83. A defendant, who does not regard the mandate of the 
- Subpoena, is understood to have set at defiance the au- 
thority of the law,’ and to place himself ‘in contempt of 
“the process of tlie court, and. is — to attachment. 
--Mussind vs. Bartlett... weep eee cea ees Sioa barman 
34; As a‘general rule, a defendant who is in contempt, can- 
not be heard before the court, and is not ajlowéd to con- 
tradict the allegations of the ‘bill, or bring forward any 
’ defence, or allege any new fact. iB. Ee 


eee eee oe eere 


35. Nor i is he allowed to appear atid contest:the complainant’s 


‘demidind, before the clerk and master'to whom the bill 
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was referred to take an account—but: the inhibition can 


be removed at any: time by filing a full aud complete an- 
MS obese ps a's sdb tasccesivera A ee ve 
36. Where a peiendans, Serv ed with a subperna i in chance- 
” TY; neglects to ie eppeer, so that the bill is taken pro confes- 
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30 against him, and feferred .to-the clerk and master to 


take and réport an account, it is net reaps. 4 that. it 
should appear from the report made under the reference, 
that the defendant had-nctice of the time and’ place of ta- 


demand upon the trustee fora sum cerfain,or which may 
be reduced to a certainty by a reference to something else, 
there is no principle of law which renders necessary a re- 
sort to equity.---Flitcheock et al. vs. Latkens § son..... 
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277 


277 
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king the account.-=-7h . oes We ceed wees apes sents 
37. A ‘mortgage is seaartiod i in e equity, as a security for the: 
debt, and when it. becomes forteiic d, the momgagee. may 
take proceedings to make the security available, if so 
authorised by the’ terms of the mortgage.---ih. 2.6 vee ee. 
-38, Where a party executes 4 mortgage for the security of 
several sums of money, to fall due at different times »—-up- 
on default. in the pi ayment. of the debt which first falls 
due, the mortgage, pro tanto, bi comes forfeited ; and the 
mortgagee may proceed for a foreclosure and sa'e. of the 
mortgaged premises — oe eee oat epee 
39; Though the mortgagor may. stop pre diabetes pay- 
ing or tendering orl is due upon 'th e mortgage. nfg at 4 
40. Where « party executes a thortgage for the-se curity of 
several sums of money, payable to:the same person, and 
to fall due at different times, if on default, in the payment 
of.the.first sum, the mortgagee file his bill to foreclose the 
mortgage, and P nding the suit the ¢ the r debts fall due, 
it is competent to take an account of all tl he debts intend- 
ed to be seci red, mak to decree a sale for their payment. 
titans 000 yew ins ooh ah eee ee TT ye viacale 
Al. Where a bill for the forec!osure of a mortgage, anda 
sale of the mortgaged premises, has-been pe nding, and the 
defendant: served’ with subpoena for sev eral terms, it is 
competent to refer the bill to a master, to take “ report 
an account, to receive his report, and render a final de- 
cree in the case at the same term—-if........ souden 
A2. It is not necessary ina decree for the forecloure of a 
mortgage and a sa'e of the mortgaged premises, to pre- 
scribe some future day, for the payment-of what may be 
due. upon the morigage, before a foreclosure and sale.--- 
TR, einm 0c hale Wie ak ne eon dM Oink ieee Aen Pes siad 
43. The she: iff is competent to execute a deerce for the.sale 
of mortgaged premises, upon the forec'osure of the mort- 
gagor’s-equity of redemption, and tie decree need not re- 
quire a return of the proceedii igs therecn to the court.--- 
et kk 0 ah, Sincere le pigiadins, cles Acme eee Re 
44. Where the execution of ‘a trust creates a mere monied 


333 
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45. The jurisdiction of the county court, in the adjustment 
of the estates of deceased persons, is iimnited-—-de spending 
upon legislative gran tsi 1 its favor: but where the coun- 
ty court, is incompetent, the powers of f chance: ry are ade- 
quate to the emergency.---Leavens vs. Butler ef ux..... 

46. Where, after judgine ntand exec tio 1, one files fis bill 
to enjoin the judeme nt, stating that he has off-sets---but 
alleging no surprise on the tria!, or discovery of new 
facts---there is no basis on which the jurisdiction ef chan- 
cery can rest,---and the bill will be dismissed. --£itil vs. 
Toy Ore Pee er. CPreer eres oe 

47. Where one has off-sets to an action, which he c: hot 
prove without the aid of plaintiff’s testimony---he must 
exhibit his biil in chancery, calling for a discovery, pre- 
vious to judgment ; or else show a satisfactory excuse for 
ge OTE TIL IT TET ee eee eee ne 


48. A-bill, in nature of a bill for a new trial at law, is never 


entertained, Where the party might have had the full be- 
nefit‘of a motion for that purpose at law.---ih..... 2.2.0. 


GHOSE IN ACTION. 

1. A chose in action, is any right to damages, whether aris 
ing from the commission of a tort, the omission of duty, 
or the breach of a contract.---3/ugeee vs. Toland....... 

2. If a chattel be found, and not converted to the use of the 
finder; or, or if it be hired or loaned, or otherwise bailed 

. —it does not thereby become a chose in ac tion; and if it 
belong to a woman who marries, her right in nied Hately 
vests in the husband. at least so fat hat if gue cies it will 
Serviwe to him.—tb.... 2. ccccccccccs ee ae, oar 

3. A°chose in action at common law is not assignab!e.--- 
dn satin a vane bbe ee dtes soeee ces 

A. A transfer of a chose in action for a valuable consideration, 
vests such an interest in the transferee as a court of eq ui- 
ty will enforce, and a court of law :: rotect, if the a ssignee 
sue in the*name of the assiguor.——ib..... 2.20 see e eee 

5. But where the possession of the propeity assigned, is 
held by another, adversely, and under a color of title, and 
the owner would be driven to an action to recover his 
possession---it is a mere chose in action and the trans- 
feree cannot maintain action in his own name.---7J...... 


CLERK OF COURT. 
1. Independent of statutory enactments, money cannct be 
lawfully paid to the clerk of court, in vacation; or in 


36 


wo 
a 


237 




















any manner than as the of 
Curie vs. 


yyte 
£ StOTFt GS. « ene 6 we eee © 


thie court, iti term time. 


e000 6 6@¢ 0.865 6 66'S 


2. As, on plea pleadcd, when the cause of action ts admit- 
ted to a partia it; in the case of tende: ; and when- 
mouey is paid ito court in satisfaction of a judgment,--- 
RP Da Raicn 40% etn einn vik tice Palatine’ 60 & eee 

3. But, in these cases, the money is presumed to be brought 
before the court, and placed in the custody of the clerk, 
as the fiduciary of the Court.---2}.....-ececcceccevces 

4. The only case in which a clerk is anthorised by statute, 
to receive moneys, 1S in satisfaction of a recoznizance, en- 
tered into by deicndants, who have aflowed judgme.wt to 
to pass against them at the first term, on petition and 
QUANTIONG. 1D. o'e0 ceca ec tec ererersetion spamabess 

5. The clerk of the circuit court has no authority to issue 
writs of error in any criminal case: such writs must ori- 
ginate {rom an application to the Supreme court.--Bourne 
vs The State....... pclae etich-sce equiva’. 6 Aero: St Oca a 

6. The clerk of the court has no ] to ascertain the da- 
mages, but on a writing ascertaining the plaintiff’s de- 
mand.---Hanrichk vs. The Farmers’ Bank of Chattahoo- 

7. Where the common money counts are added to a count 
on a bill of exchange---the clerk may compute the dama- 
ges without entering a wolle prosegqui to the common 


NE GBs i 2 n6 Sia: ck ee Meese a 


CONTEMN! 





se ee ee eee er eee wm wee sne 


1. A defendant who does not reeard the mandate of the sub- 
peena, is understood to have set at defiance the authority 
of the law, and to place himself in contempt ef the pro- 
cess of the court, and is subjecet to attachment._—Musst- 
na Vs. Bartleil....... scinla eal a dias: & arp eae 

2. As a general rule, a defend who is in contempt, can- 
not be heard before the court, and is uot allowed to con- 
tradict the allegations of » bill, or bring forward any 
defence, or a any iit 80035 0 00d beeen 

3. Nor is he aliowed to appear and contest th ‘complainant’s 
demand, before the clerk and ‘master to whom the bilh 
was referred to take an account—but the inhibition can 


? 4 . as rr -=_ 
be removed at any time, by 
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CONTRACTS. 
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au 


full and complete an- 


seer ee eee eereewr eer eee 


1. Persona! contracts are to have the same obligation, force- 


. 


293 


ss 


293 


539 


=e) 


Vo 








- 


- 


-605  — wy INDEX. 


_ Validity and interpret’ iol! in every country, which they 


ae 3 in the country where they are.made, or are ‘to be 
xecuted.-- Goadmai vs. Miinhsis... cece veceeeeeews 


2. Bat the courts of ne coutitry ar 2 bétitnd te enforce or hold 


valid, any-contract injurious to its own righ ts; or. those.of 


its citizens : ‘or whiclr offends public mora!s, or violates 


public faithi-iB. we 2 anes Sarin he Perens Bho Re Oo 


3, Remedies for the enforcement of contracts, cr to.obtain 


‘compénsation for a breaéh, are to be regulated and pursu- 
ed according to the lex fori, x ae net thelaw of the place 


- where they are made or are-to be @xecuted.—-ib.e. 2... 
4. The naturé, validity, consirae rth aid efléct of contracts; 


‘are to be’ ascertained by. the les: loet coniractus, and that 
‘law is considered as much ap art of the contract, as if it 
were expressly inserted fi it.+-if.. 6. eee eee eee eee 


84 


84 


5. The dischayge of a contract, or.a defence against it, in- 


- the place w here it is nx ud le, Is availab| e eve ry whe re. ab. 
6: The legal ob! igation of a contract is discharged, when- 


ever ,the statute of limitations of “the place w here it was 

made, has rua against it; atid nothing remains, but’a moral 

duty whieh courts of judicatm e cal Mot cocree,+- ib. «..% 
J. 


Ft seems, -that if the. leg cal rig! it — goue, the contraet. is 


- discharged, until it is re-affirmed, or LY some manner re- 
cognised,— ib. calemceeentys eet are bs 


8. Prescription constituting a bar at “t @ peace of the con- 


tract, operates as a defi fenee extra teryitoriui.—ib...... 


. ’ 
i 


9. A contract for the sale or hire of as'ave, is governed as 


far as the nature of thie esubfeet will ret by the same 
principles that govern other contracts of sale. Ricks, ad. 


EO CUTE CLT CTT Kae ieee eeagen 


10. Cases of.bailment and unwritten contracts. when the 


11: In general, if there 4 a special parol! 


contract is expressed, and tiie duties defined, are not open 
contracts in the view of the statute ef lin itatineas, and 
therefore, actions founded on them are hot barred in 
three years.--- Murr Uf adm’r vs. Mason’s adnvr.....0- 
agreement for the 
performance of any duty, no action will lic, until the du- 
ty has been actually peri ormed.— Gazzam vs. Kirby. . 


}2. ‘And if the contract has been exceut ‘d, the agreement to 


pay the money becomes absoltite, and a recovery may be 
had upon the appropriate count for an inde bitatus as- 
ee a ee Se See ee ee eee 


13. If a party undertake to do work by a fixed time, or in a 


particular manner, but fails to perform it within the time, 
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or according to the manner agreed; he cannot recover-on 
the special contract.—ib...... on} chs hand ea Gee eee 
_ 14. But, if the work done, was of value to the de ‘fendant, 
plaintiff may recover on a quantum mer a 4b. ey 
15. If the work - so illy executed, as to be of. no benefit to 
the defendadt, the plaintiff is not entitled to recover any 
thing ; not even for materials furntshed.—+7b. 6... ee es 
16. If the.work performed is of less value to a defendant, 
when comp!eted, after a stipulated ‘time, than it would 
have been; had the contract been performed with punctu- 
ality,—it is € ompetent for lim to-reduce the recovery by 
shewing the fact. | POPE OS FS LL Toe ere rey Pee 
17. And, in such’ a case; the, contract is good ‘evidence ‘to 
shew whut estimate tle partics originally placed on the 
ee Pere fer errr TPCT TES eer 
18. To atithorise aparty to recover upon a count in the 
declaration, alfeging a special contract, it is necessary to 
shew xcontract substantially: as allesed.— Hitchcock et-al. 
vs. Lukens § EE SE A PUCIPS a te hy, 
19.-But it is cqmpetent for a plaintiff, where no special-eon- 
tract is proved, if he have a good cause of action, to recover 
either in a general indcbitatius assumpsit, quantum me- 
rutt, or ame ralebant,.as the proof may Wwarrant.— 
| Oe ers or nai’ eater worpre re Py Peo 
20. Where one-man has money in his hands, wh lich-ex equo 
et bono belongs to anotlier, if aa fe be no contract, modi- 
. fying or controling the general liability to pay, the person 
entitled to the money may recover in an action for mo- 
ney had and received to lis-us ND ee eee eee 
21. Nor is it necessary that thete.shou ld have been any 
greemerit between the parties, to entiile the plaintiff 3 
maintain this action—for the law creates the privity and 
the promise.—aib. si sc sobs ooc 0. 0’ wearer Coee wees 
22.1f money be given to one person to deliver to a 
third, the right to the money is-transferred {o the. latter, 
and he may maintain action.—ib........ cuvews sabsee 
23. Nor does the-statute of frauds interpose a barrier to a re- 
covery in such a case—-as the undertaking is not to an- 
swer for the debt, default or miscarriage of another, but 
to pay the money of another already received, or when 
received, to a third person.—ib..... 00.0005 ¢ whe <’s 
24. Where the exe cution of a.trust creates a mere monied de- 
mand upon the trustee, fora sum certain, or which may 
he reduced to a ce tainty, by a reference to something else, 
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there is no priucipte of law which renders necessary a 
* resort toequity.— ib. WR dd 50 6 09's 6S dee dee eee otomale 
25. If a contract under seal be so executed, as not to author- 
ise a party injured by its breach to sue upon it, he may 
bring assuinpsit, and make the contract inducement, by 
his declaration, or give it in evidence, without noticing it 
NE Cree eee eT eee SET TEE Tee Tee 
26. A husband can on!y be charged by the contract or admis- 
sion of his wife, ia consequence of so! me authority actual- 
ly give: 1, OF Ti ‘cessarfiy implied, ye m the circumstances 
under which she acts.—Hochelle vs. Harrison. ...... 
27. But the circumstances er r which piaintiff’s prope rty 
went into possession of the intestate of a defendant ad- 
ministratrix, may be shewn, in detinue, by proving a re- 
quest a di fendaut to plaintiff to that cffect, in the 
time of her husband.—7f. ........-.00.eee aeons amie 
28. A Fe for the sale of negroes, which is erecutory, 
and which ts intended to defraud creditors, does not pass 
the title: and an a ni pie on the contract, by the 
vendee, against the vendor, for the slaves, cannot be main- 
ee eee Ce a ee Pe ore ee 
29, What the law will not accord by suit, cannot be attained 
Dy feaud or force.—th... 6s iccwcccscccccrccccs (anna 
30. Therefore, whenever the tit!e to property has once pass- 
ed, by an executed contraet, it cannot be re-vested, by re- 
caption, or any other mode of acquiring posscssion.—ib. 
31. li Massachusetts, a distinction is made between actual 
conveyances, and contracts sought to -be cnforced; the 
latter may be avoided—the former are binding.--7h..... 
32. But in New York and Ohio, conveyances void by sta- 
tute, as against cr editors s and purehasers, are fees be. 
tween the parties.—-i)..... cece cee eee cee ceeesses 
33. Where one retits land, for the purpose of making a crop, 
upon the condition that he is to give up possession in case 
the owner sells to a third person, before the crop is made ; 
‘jit is not competent for the ten ant, in case a sale is n rp 
to object, that the contract of sa'e is not evidenced by ¢ 
deed conveying a perfect tit’e.---Dean vs.-Fail .....6.. 
34. In the construction of written contra ts, the intention of 
the parties, as ascertained frem the terms and the subject 
matter, determines the meaning.---vans vs. Sanders... 
35. And, in questions of doubt, the contract i: s to be constru- 
ed mest strongly against the party who stipul ates the pay- 
ment of a debt, or the performanee of a duty.---ib..... : 
Where the terms of a contract are suseceptib'e of two 
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significations, they must be understoed in the sense most 
agreeable to the nature of the contract :—and where a 
clause is susceptible of diiferent constructions, it must be 
taken in the sense that will give to it some operation, ra- 
ther than that which will have none.—ib........++e0++ 497 


37. Where one promised Pf a written contract, to pay mo- 


ney on the first day of January, eighteen hundred and 
thirty- six, with interést from eighteen hundred and thir- 
ty-five ; it was held, that the intention of the contracting 
parties was, that interest was to be paid from the first day 
of January, eighteen hundred and thirty-five.---7b...... 497 


CONVERSION. 
1. The wrongfu! taking or detention of a personal chattel, 


or other illegal assumption of ownership, or using or mis- 
using of it, amount to a conversion.— Gray vs. “Croche- 
PUB i ékce cas brbsb5S Cnn Gassaeenwnd in tecsdadsseseuaee 


2. So atemporary conversion wil! make a defendant liable; 


as, if one ride a horse,or contro] the services of another’s 
slave, though he alterwards restore them to the true own- 
er—the cause of action, which was once perfect, still re- 
mains, and the restoration will only co in mitigation of 
damages.—ib.......... Vineet POPP ey 


3. If a slave be lost, during the time he is.ern nploy ed by a de- 


fendant, without the owncr’s consent, defendant is liable 
in trover, to the full value of the slave.---ib.......e-005 191 


4. But if the employment be at an end when the slave is 


lost, defendant will only be liable for the temporary con- 
ve! ‘sion, and the measure of damages, inste sad of being 
the value of the slave, will | be the e injury resulting to the 
plaintiff, from the employment, which, under some cir- 
cumstances, may possibly be increased.—ib........++- 191 


CORPORATION. 


A corporation can do an act in pais, by an attorney in 
fact ; and so, an attorney, acting on behalf of a bank, may 
give the notice to a bank debtor, required by-statute, pre- 
vious to a motion for judgment.—Curry vs. The Bank 
OF Mabile.. cep cccdcccces wereecrrivics pk 


2. And such notice need not be vedios the seal of the cor- 





poration.---2b..... see eeeeee ic cone'adepees seen une ae 


2. The ancient rule applied to corporations existing by the 


common law, that they could only act by their common 


seal, has no application to corporations created by statute. 
ae Kaien ORG ok Sea conse ed ere cowed: 
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COURT. 


4. Corporations allowed to sue > atid be sued, necessarily pos- 
. Sess_ authority to perform ‘by their agents, services inci- 
dent to the. commencement or prosecution of suits.— The 2 
. Planters’ and Merchants. Bank vs, Andrews......--. 404 
- 5. Phe term person, in a statute, embraces: not only natu- 
‘ral, but artificial persons, unless the language indicates 
that it was employed in a more limited sense-—-therefore,. a 
_ corporation is a person, within the méaning of-the attach- : a 
ss cog ate alan weet eterewsesestigecsevesces® cosees 404: . 


1: Every court of justice, of “necessity, has the power, whilst . = 
the-papers of a cause’ are.in fieri, to supply a doss occa- ©! 
sioned. eitlier by accident or design.--- Dozier vs.. Joyce... 303 

“2. All courts in the United. States take judicial notice, that 
tribunals are established in the several states, for the adju- 

- dication of controversies, and the ascertainment of rights, 
MD sch 0c ds ee nsivcd Sieneeeses soe eed ease qed wees 308 
3..The conduet of a cause itt court, is entrusted to the dis- 
cretion of -the presiding judge, and lie may, when ueces- 
sary,-permit,a party to introduce evidence, after the ‘tes- 
-timony.is closed.---James vs. -Tatt et al..c. i.e. ee dae 476 





COURT, COUNTY. 
“1:.The jurisdiction of the eles court, in the adjustment 
of the estates of deceased persons, is limited-—-depending 
upon legislative grants in its favor: but-where the coun- 
‘ty court-is incompetent, the powers of chancery are ade- 
* guate to the emergency:---Leavens vs. Butler et ux..».. 381 
2...The couhty court cannot decree distribution of an estate 
against an executor, where, by so, doing, the testator’ Ss in- 
tention would be defeated hid A ee Pree . 381 A 
3. The county caurt has no jurisdiction over the lands of a 1 
testator, without the limits of this. state.---if......... -» 382 
4. The statute, (Aik. Dig. 155,) delegates power to the judge 
of the county court, where the parties cannot agree, to as- 
certain , by testimony, the value of property brought into 
hotchpot, as a judicial officer; or to cause a jury to-be im- 
panneled for that purpose. It is error, therefore, for com- 
missioners to make the valuation, or for the court to con- 
fer authority to that effect.--- Teat vs. Lee, adm’r....... 507 
5, The Jaw no where authorises the rendition of decrees, 
and the award of execution thereon, against distributes, 
for balances against them on distribution, ~-sth.. Siete ey 
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6. An appeal or writ.of érror doés not lie from/an interjecu-. | - 
tory order of the county-court.-—Merrill vs: Jones..... 554 

"Ee A judgment of the circuit court, on a writ of err or, to re. 
vise ‘an interlocutory order of ‘the county court, though 
obtained with the consent of partics, will be ‘set aside. 
wea 26.0 30s 0's 4s cmetie gcse ohne ween e696 bs Chena 

8: And where the. proceedings in the circuit court, inight 
ma as‘a bar toa review of the same matiers, when: 
properly presented, .after final judgment below—the pro- 
ceedings will be set-aside, and the writ of error dismissed. 
Mh ihsukskasebecades posiacseeecgatadesceegh ite 

9, When an order of the orphans’ court is aie requiring : 
a.defendant to appear.in court, enter into bond; and take’ 

- the necessary oaths, as administrator ; and in an.order of . 
publication, eighteen months afterwards, he is recognised 
as administrator : it will be intended that. lie complied - 
with the previous requisitions, and took upon himself the - 
Ce ee adnvr vs. Brasher.e.ss esse. BBX 


COURT, SUPREME. 

1. There is no rule which allows this court to dispense with 
the examination of a casé, becanse the ‘amount involved .. ; 
is small.---Patterson ef al. vs. Coole......+.. eer ees 6S 

~2. An appellate.court can only learn from the record, what | - 
the verdict below was; and the entry of what may be ._ 
the true finding, cannot control or. diminish the force of - 
that which is stated in the record.—ib.......... eee 

3. Verdicts informally returned may.be corrected at the time, 
at the instance of the party injured, or if returned in con- 
sequence of instructions of the court, a bill of exceptions 
may be entered, and the decision thus examined.---ib.... .-66. 

4. Where a point: reserxed for the determination. of the Su- 
preme court, will,.with equal.propricty, admit of a con-. 
struction which will support or defeat the judgment of 
the court -below---the former. will be adopted as the true 
construction.. The party wishing to avail himself of an 
alleged error in the judgment of an inferior court; must 
reserve the point, and present it-on the record with rea- 
sonabie certainty.---Dozier Vs. Joyce. cpeeceesenesees 303 

COURT, TIME OF HOLDING. 

1. The time of holding court is ascertained by Jaw: and 

writs must be taken to be returnable to the next ensuing 

court, if issued more than five days previous-to the term. : 

Jordan vs. Bell..... 0.00: Lireaes jegeles css antennas ae 
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2. If judgment be rendered at a term to which the writ 
could not, legally, be returned, such judgment may be 
corrected on error---if the defect is not watved.- -~tb..... 53 

3. But on returning a writ to the wrong term, or where the 
day is mistaken, the objection must be taken by plea in 
HED dace adik's doves ictdcoesestoesescced: 68 

4. Statutes, appointing the times for courts to be ho!den, are 
* public acts, and will be judic ially taken notice of. —Ad- 
ministrators of Weatherford vs. Weatherford........ 171 

5 Where the legislature passed a statute on the twenty-se- 
cond December, eighteen hundred and thirty-six, requir- 
ing the courts of a partict ilar cirenit to be holden at a 
particular time ; and on the twenty-third December, cigh- 
teen hundred and thirty six, enacted a statute upon the 
same subject, providing that the act should not take ef- 
fect until the first day of August after its passage: it was 
held--- 

Ist. "That the passage of the last statute did ngt repeal 
that of twenty-second December. 

2d. That, though one of the courts of the circuit was 
not prov ided for, in the act of the 22d December, yet the | 
omission could not influence, as the court so ‘omitted, 
should be holden at the time appointed by the pre-exist- 
ing law, though it should conflict with some other court 
in the circuit : in which event, the judge 2 Bea to the 
circuit, should call to his aid another judge. —ib..... 171 

6. W here the place of holding court is left blank in a 2 writ, 
and the defect is in no way cured by appearance or oth- 
erwise — judgment cannot be rendered for plaintiffi— 
Wragg vs. The Branch Bani: of Alabama at Mobile. 195 

7. The act of eighteen hundred and seven, (Aik. Dig. 278,) 
provides that where a writ is issued five days before court, 
it is regularly returnable to the next term ; and it makes 
a writ abateab!e, if it be returnable at a term beyond that 
next to be holden.— Findley et al. vs. Ritchie......... 452 

8. A writ issued on the third of January, eighteen hundred 
and thirty-eight, and returnable on the fourth Monday in 
January net, is not illegal; and the word “nezt,” in the 
writ, may refer to the fourth Monday next after tts date, 
and not to January, eighteen hundred and thirty-nine.--- 
SC Peer Teer Wises ecaehan sae abpas ee sans soca 





CRIMES AND MISDEMEANORS. 
1. The act of eighteen hundred and twenty-eight, inhibit- 
ing gaming, covers the whole ground of the previous sta- 
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tutes, so far as the keeping, exhibiting, carrying on, or be- 
ing in any manner interested in any gaming table or bank 
whatever, is concerned, and includes ev ery offence con- 
nected with the subject matter.— The State vs. Whit- 


Se rr ee ee re he 


2. And as it provides a different,and in some respects a mild- 
er punis!iment for these offences, than the previous sta- 
tutes; it repeals them, so far as the same ofiences are pro- 


vided to be punished by it.---ib.. 06... ee cece eee ee eeee ABS 


3. A faro-bank is within the words of the statute of eigh- 
teen hundred and twenty-eight; aud the words “gaming 
table,” and “ played with cards,” in an indictment for 


keeping a faro-bank, may be regarded as surplusage.--ib. 435 


4. The statute provides that it shall be sufficient for the in- 
dictment to charge, that the defendant did keep and exhi- 
bit a gaming table, or banks jor gaming, without aver- 
ring or proving that money was won or lost, or bet on 


such tab!e or MetiicMy.. 26 teed ckdsen dtl 435 


5. Where it is proved, under an indictment for exhibiting a 
faro-bank, that defendant did exhibit a faro-bank, without 
stating that the exhibition was for the purpose of gaming 
--it may be inferred that the exhibition was for that pur- 


pose.—ib.. te ee Pee Ce eT ee 


6. The statute makes the value of property, maliciously in- 
jured or destroyed, the basis of the verdict under an in- 
dictm2nt; and permits the jury to go to the extent of 
four fold its value; and the fine thus assessed is for the 
benefit of the injured party.— The State vs. Garner.... 4 

7. An indictment, there fore, for maliciously injuring or de- 
stroyll ig property, should contain an averment of the va- 


47 


lue of the property injured or destroyed.——ib.........2. 447 


8. The clerk of the circuit court has no authority to issue 
writs of error in any criminal case: such writs m amt ori- 
ginate from an-application to the Supreme court.--Bourne - 
Di ee IR ai ead ota vedcavinns ae pe ee ‘cena 

9. And a writ thus improvidently issued Ww rill be dismissed. 
Dc PbtEG ci sicsn ncaa sds ETC Pe Cree 

10. The circuit courts are prohibited from 1efei ring any ques- 
tion of law to the supreme court, except suc as are nov- 
ee Cr rereeerr Teer 

11 A bill of exceptions was not allowed at common law.—— 

12. Where no intention to refer a case to the supreme court, 
is apparent on the record, it must, pro defectu, be repudi- 


58 


58 


58 


58 


ated.---i..... See Need bie Ree sae G4 os ad sdamilety Me 
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13. In larceny, the criminal intention coustitutés the offence, 


‘and. is the only criterion by which to distinguish a larce- 
ny from a-trespass.— T’he State vs. Hawkins...... 0... 
14. ‘To constitute larceny; itis not sufficient that the goeds 
be taken for- the purpose of. destroying thém ;. as; it one 
-take the horse of ‘another, for the purpose of destroying 
him, to injure: his neighbor~and should destroy him— 
this. would be malicious mischief, but not larceny.---i.. . 
15. Where a defendant assisted in. secreting a slave, to the 
end that she might escape from her master, and obtain. 
her freedom, but there was no intention to convert the 
property to.the use of the defendant---an indictment for 
Jareeny could not be'sustained.---if. 0s... 6. eee bee eee 
‘£16, Where the act of eighteen hundred and seven, (Aik. Dig. 
'. , 102,) speaks-cf disabling a limb.or memiber,.a permanent 
injury. is contemplated, such as. at eommon law, would 

- constitute mayhem ;. a tempery disabling of a finger, an 
 arm,-or an eye; is not snflicient to ‘constitute’ the statutor y 
offence. ---The ‘State vs. Briley.c cc veccccecccseciees 

, 17. Precision of des: cription is wanecessary in an indictment 


Rg -all that the law requiras, is a description of the offence. 


‘18. the words of the statute creating it,--- -except where tech- 
‘nical language is used.--:ih. 6... te lee eee eee eee te 
18. Where an indictment char ges an offender r against a’sta- 
tute, with doing the unlawful act, with matice afore- 
thought, and contains proper : allégations of time and place, 
with a formal commencement and conclusion, ‘it is suffi- 
RG ho dike eiad We Ge te kb weds bo bend 4.0 ors Fs vas 
19. After a conviction of one count of an indictment, a mo- 
tion in arrest. of judgment cannot prevail.—ib... 2.2... 
29, On an indictment for steating a slave, evidence is not ad- 
missible, of conversations held by the prisoner, with oth- 
er slaves; cighteen miles from the place where the offence 
is charged to have been committed.---The State vs. Wis- 


dom. a 


21. Though the fact that such prisoner was at a-particular - 





461. 


461 


46] 


AT2 
472 


511 


place, not far distant from the pciut where the crime was — 


perpetrated, might be.shewn, in order to: trace him, step 
* by step, to the plaée where the larceny was committed. 
22. But évidence of any act by the prisoner, or his general 
conduct, not connected with the crime, should not be re- 
eiiend <5. eee eee ee eee ee 
. 23: Evidence offered by a prisoner, of his assertion of a 
-. ‘elaim-to property stolen, when he was arrested, cannot be 























INDEX. 
reeeived--such a clitium must be asserted before, or at the 
taking, to enable the defendant to give evidence of his 
own ‘declaration ; ; and the bona fides of the assertion, is - . 
for the consideration of the jury<-ib,. ee ctosc cette’ BEE. 
24. The stealing of a slave catinot be established in any oth- 
er or different manner, than the stealing of any other 
chattel endowed with volition, and the power of logo- 
motion. Nor can an individual commit larceny in one 
‘ county, who is, at the time of. its commission, in anoth- © 
er, and ‘who i is hot near enough to- assist those w ho are ac: . 

“tive in, its. perpretation.—#b:. oe. bce eee cece een eecee SIZ 

25. An individual .to whom a slave is hired is, pro hac vice, 

‘the. owner of the slave during the term for-which he is’ 
hired, and may be described as such; in.ay indictment for 
‘stealing the slave ; -but-the insertion of: the trye-owner’s. 
Rae, in an indictment; will not render the proof irrele-_ 
‘vant. [he indictment-may be supported, by proof of ' 
possession by tlre person hiring the slave.-—7h......5...' 512- 

26. There is no repugnance -in, chaiging-the ownership of - 
the slave in different persons, in different counts ofthe: 
samte indictment.--7b...... 6.06 Sete secccecccescee. OLZ 

DAMAGES. ° ° : 

1. In debt on foreign judement, plaintiff is entitled to da- 
mages, to the extent of the interest allowed, at the place 
where the judgment was obtained.---Mawry vs. Cone et ' 
re) SE eerE pee Se ww ST 

2. But in such a case, in the absence of a plea, the case ought : 
to be submitted toa jury, on an inquiry of damages’; and 
the statute of the place of the contract, which ascertains 
the value of money, ought to be produced, or the usage 
PLOVEd.—iD.. eee eee eect eee e eee nets eee cree cede 250 

3. The action for a false-warranty, is intended, not so eunehs 
to punish the seller, as to compensate the purchaser for any 
injury he may. hi wve sustained.—-Hbgan vs. Thorington. 428 

A. And in such cases, the measure of damages is the injury 
sustained by plaintiff, in consequence of the false warran- 

) fan, SEPP P PTT ELOPCLTT ENTIRE CTL TT ECE 

5. Where one warrants a slave to be sound, w hich was nat so, 
but who afterwards recovered and-became sound-the mea- 
sure-of damages is the sums paid for medical attendance, 
nursing, &c. ‘which induced the recov CTY.-~-th.. +0000. 428. 

‘6. Inland: bills of exchange, in this State, are regulated 
and governed by the same laws, usages and customs, 
which regulate and govern foreign bills of exchange, ex- 


‘ 
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° 
cept in the amount of damages.---Hanrick vs. The Far- 
mers’ Bank of OT Ee eee ETT eT Te re 

7. Damages, ether than interest, are never given by the 
law merchan t, against an acceptor of a bill—as acceptor 
merely.---tb.......- eos evs ceseesesecceseeccceces 

8.In England the damages are estimated at the difference 
of ex change, and the expenses of forwarding.---ib....... 

9. The decision (Minor 18,) founded on the English de- 
NE, III I ain ceases ecwnantecs civctges 

10. The clerk of the court has no power to ascertain the da- 
mages, but on a writing asecrtaining the plaintiff’s de- 
mand.—ib. Wethetalbcied bGds keSK eek bescesevana ee 

11. Where the commen money counts are addcd to a count 
ona bill of exchange--the clerk may compute the dama- 
ges, without entering a nolle prosequi to the common 
On a 15 Does aSR betes cccasnscces's ePeewasss 

12. The only object of,an enquiry of damages after a de- 
fault, is the ascertainment of the amount to which the 
plaintiff is entitled—as every other matter is admitted by 
the defendant, to be as alle oged in the declaration----Mar- 
shall & Mc IO, 6 i e-d.00 Shaw wedoacivce cs 

13. The act which confers the right on a jury, to impose 
damages for vexatiously, or for delay, claiming property 
levied on under execution, no where requires that the ju- 
ry, in giving damages, shall express, by their verdict, the 
causes which influenced them.---- Bettis, adm’r vs. Tay- 
CEAGURS 6 AOU gehin ches eek eadasereascenaecees 

14. Where an administrator detains possession of personal 
property, to which another has a paramount title, the 

owner need not proceed against him in his fiduciary 
character, but may charge him personally : and the admi- 
nistrator, where. the’ question is htigated in good faith, is 
entitled to be reimbursed his damages from the assets of 
the intestate.—ib. ..........--.. ees ore rT er errs 


DEED. 
1. Adeed is not necessary in a conveyance of personal es- 
tate; a delivery passes title, as effectually as the most 
solemn instrument.— Rochelle vs. Harrison........... 
2. And such a delivery of a personal chattel, in derogation 
of the rights of creditors, is within the inhibition of the 
ROME odat sobs eves odevcese% beieitiag ca agek ° 


DECISIONS OVERRULED. 
1. The decision (Minor 18,) founded on the English deci 
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sions, overruled.—Hanricl: \ 
Chattahoochie.. 1. ..44. 


DEFAULT. 
1. The only 
fault, is the ase 
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ovject 


the defendant, to be 
shall §* MeLeod vs. Whi 


DEMAND AND NOTICE. 
1. By the law merchant, the 
stipulates wit! hth: » endors 
in the ordinary cour: 
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pay the note ., he ors v BTO9Eis o's we tbe’ 
2. No precise orm of notice is 1 d,---it may be verba 
OF Si WGN EB gn a KR aR ders Hedeceds iene eeen 
3. And where the parties al! reside in the same city, it is ne- 
cessary, in order to fix the endorser’s lability, that he be 
personally informed of the dishonor note, either 


verbally or in w 
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-or employmenit, catint be considered his place of huss. 
oS RSs a oc ccceedeesens ceesece 


10. And if the holder of. -paper call at a room thus resorted. 


to, fofthe purpose of giving notice to its occupant of the 
- dishonor of a note endorsed by him, at a time when he is 
- absent—the holder is not excused from giving notice :— 
especially where the endorser has a dwe sling house and 
livery stables within the same city, the latter of which he 
: personally superintends. SSCA re A 
11. No protest is necessary to fix the liability of the endor- 
ser of a promissory note-:-a demand of payment at the 
‘time and -place provided for it, with notice of such.de- 
mand to the endorser,-is-all that thie Jaw requires. --- Quig- 
_ ley, adm’x vs . Primrose, sgt éswoedticess+e coe seciesce 
1A plaintisf is not held, in aa action against an endorsef, 
to strict proof: of the time or place of demand of payment 
_of a promissory note, when laid under a sci/icet, and, in 
most-cases, may make-his preof conform to the legal ef- 
‘fect of his declaration.--ib.....0....65. pies agaep e's 
“13. Each partyto a bill of exchange or promissory note, whe- 
ther by: endorsement or mere ¢ delivery, has, in. a’! cases, 
until the day-after. he has received-notice, to give or for- 
ward noti¢e to his prior endorser,and so on, tillthe notice 
reaches thedrawer.-- Whilman-§+ Hubbar dvs.-The Far- 
mers’ Bank of Chastahoochie. +... . gag Sec cma be ns 06 
14. It seems, that where the protest of a note states, that pay- 
“ment of the note was demanded at the proper time, and 


at the proper place, ad that it was protested for non-pay-. 
ment---it is sufficient, without stating from whom pay- 


ment was demanded, or what reply. was given to the de- 
mand made.---Curry vs. The Bank of Mobile......... 
15. Where the protest states; “that the endorsers have had 
due notice of the deinand and non- -payment, and protest 
of said note,-by notice in writing, directed by me, as tol- 
lows.:. To the endorsers,” and left at thei ‘ir offices---it is 
sufficient ; and an obje ction, that the place where the no- 
tice was left, is not describe d, and that the notary decides 
that the place is the office of the endorser, will not be sus- 
PIE 65. 010% 05.0,00n 6 etsn donee soe’ ened cece cee te 
16. Notice of the dideitien of a note may be given on the 
same day the protest is made, and must be given on the 
next day, or placed in the post office, to be sent by the 
next mail.—ib.. SAAOsCheSHeden bess osoeccenesaceds 
17. Where a notice is sent by mail to a distant post office, 
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the place to which the letter containing the notice is diree- 
ted, must be stated in the certificate of the notary.—ib... 
18. But where the parties live in the same town, and a no- 
tice is left at the place of business of the endorser---it is 
sufficient to describe it as tlie oflice of the person so no- 
Eo 6-5:a skeen ddad eck ered see eneeey ae 
19. The certificate of the notice by the notary, is s prinia. fa- 
cie evidence only of the fact recited: and if left-at the 
wrong place, the fact may be controverted.---ib..... 6... 


DEMURRER TO EVIDENCE. 

1. On a demurrer to evidence, where the evidence is not suf: 
ficient to maintain the issue,---the court will not award a 
venire facias de novi o.--Lea § Langdon vs. The Branch 
Bank at Mobile. did. S:Rin gre + BSG SE Sd EWE 6 ae a eared 

2. The office of a demurrer to evidence, is to withdraw-from 
the jury, the consideration of the facts-offered in evidence, 
to maintain the issue, which the jury were empanneled 
to try, and to refer them_-to the court. ~Itis, in effect, the 
substitution of the court for the jury. ~-Curry VS. The 
Bank of pT POUR Tere i060 6 1: Oe ae oe 


DEPOSITION. 

1. Where the commissioner, appointed to take a deposition, 
has omitted to certify it by his signature, ‘the deposition 
cannot be read in evidence; but the emission of the seals 
will not operate to exclude the depositions... Dozier vs, 


DETINUE. 

1. A defendant in detinue, is not allowed to give in evidence, 
as he might do in trover, that the property was delivered - 
to him as a pledge. ->- Bettis vs. TOMO. cree vcuee sie 
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2. Nor will it avail him, that the property was destroyed, or 


died, after suit brought. AD. wes sveces oh cntsadeabee 


DISCONTINUANCE. 
1. A discontinuancé as to one of the parties to a ease, on 
whom the writ has been executed, is a discontinuance as 
to all.— Gazzam etal. vs. Bebee §* Co... ce ceeeeecees 
2. To justify a discontinuance, against one who is sued asa 
partner, and on whom the process has been served, it 
should appeit that he is not a member of the firm..---ib. 
3. Where an action is brought against two defendants, and 
the writ is served on one only, and the plaintiff disconti- 
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nues as to _ defendant not served, he may, immediately 
alter the discontim ~ ice, issue fresh process against the 
defendant not served, and, if he be found, proceed to 
judzment against him... Smith vs. Blakeney .... 0... 

A. ‘And the recita!s in the writ, that the previous writ had is- 
sued against the defeadaat, and the party, as to whom the 
judgment was taken, will not avail in error---the defendant 
Rs GR ice kas teens i wees cceseasene 


DISTRIBUTEES. ; 
1. The interest of one of several co-distributees is several, 
and does not, at his death, pass to his co-distributees. A 
distributee may, in his turn, become the foundation of a 
new stock. who may be persons other than those entitled 
with him to distribution.— Ma ury’s adnvr vs. Mason’s 
CAS ALORA Ss 6446 0ds 6 FA k 4600 On os ON 0e-60brs 
2. A transfer of the interest of one of several distributees, 
parties toa particular suit, does not remove his disqualifi- 
cation, when offered as a witness in.the cause.-—ik..... 
3. In distributing an esti ate, where partics in interest will 
not, or are incapable of consenting to an adjustment, the 
administrator should sieabs pei imission to sell so much of 
the estate, as will enabic him to make an equal division. 
IEE EOE C ERTS POTEET CT ORT ETT 
A. The statute, (Aik. Dig. 155,) delegates power to the judge 
of the county court, where the parties S cannot agree, to as- 
certain , by testimony, t the vahie of property brought into 
hotchpot, as a judicial officer; or to cause a jury to be im- 
panneled for? ‘that purpose. It is error, therefore, for com- 
missiovers to make the valuation, or for the court to con- 
fer authority to that effeci.---ib.. 0... ccc cece eee ceeeen 
5. The law no where authorises the rendition of decrees, 
and the award of execution there on, against distributees, 
for balances against them on distribution.---ib.......66. 


DOWER. 
1. A widow is not entitied to dower, of lands once purchas- 
ed of the United States, but which have been subsequent- 
ly forfeited.— Rodgers vs. Rawlings. ...0.cecceecees 


ENDORSER. 
1. Where A endorses a bill of exchange in blank, with an un- 
derstanding ‘that it is to be accepted by B, and this un- 
derstanding is communicated to C, who purchases the 
bill, before the purchase; and the bill is not accepted by B, 
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--A, the endorser is 1 not t tae on 
f; Zhe Branch 


ep liabl to 0 pay the bill, 

r, » proper steps are 
re | ck fault of the ac- 
ris liable, in no instance, to the ac- 
of au acceptance for the honor of 
veen the hol der of a bill, and the 
r will not I ik to the acceptor for 
unui the holder x ins exchanerten with- 
i t the e ndorser , will 





who has paid a. bill of eae 
or judement against his prin- 


ive ik hia 

is <a 
1 of the court. loses its efficacy, te a 
— + 4! 7 —— sto ° 
if, at the term fixed for its return.— 


tirely under the contro: of the party 
hall move uyon it,and cannot be re- 


thine dependng; ana con- 
wil in foree by the statutes, whic 
fail » hold a court, or dispose of 


eee eee wee wee mw eee reer eer ee ee 


ite pi ine order of the maker, 
rom his endorsement.—Lea &* Lang- 
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validity until endorsed: and until 


. RLa""TO scone cee eo OOH 4HES 
the note becomes perfect, and the 
as the maker.-—-20.ccccecccccesses 
‘be sued, the holder may de- 
h the endorsement of the 
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the holder, of an endorse- 
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der, the subsequent endorser.--- 
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out the name of a previous endorser, who. would be lia- 
ble to the last —ib. ......... iad Cabo Wa ess baicee % 
7. Though,* ié seems, the situation of the endorser, whose 
name is stricken out; migi:t be exp lained as; that he was 
an accommodation endorser, an di ot resp onsib! le to his 
immediate endorsee, 10 any évetit. ibe. ee ee cae 
“ERROR, ASSIGNMENTS ‘OF. 
“1. Tie: proceedings of a justice of the peace, in a case of 
forcible entry and -detainer, ca only be reviewed in the 
‘circuit court on such e irors, as the attention of the court 
is called to, by an assigiament,--and an omission to make 
oné, is fatal.--- Murray i COONS os ken nein Ved aoes 


ERROR, AND WRIT OF. a 
1. Where a writ-of error is prosceuted on a judgment at 
law, and annexed there appears a decree in chancery,---- 
the two cases cannot be thius confounded so as to author- 
ise this court to consider the errors assigned on the de- 
eree.— McGill vs: Hammond. :.....cccswidsececcese 
2. The clerk of the circuit court has no authority to issue 
writs of error in any criminal case: such writs must ori- 
ginate from an application to the Supreme court.--Bourne 
Eo nk sd 04a 8 8s 000k oo op roe cence ave we 
3. And a writ thus improvidently issued will be dismissed. 
4. Where one complains of an error in an inferior tribunal 
----to be entitled to redress, he must shew he is prejudiced 
by it.---Evans et al. vs. Bolling... 0.0 csp cewiceccoes 
5. But where a defendant, in order to make out a defence, 
" proposes to show, that the consideration of a bond sued 
on, is a bond which is lost, and in his’ effort to show the 
contents of such lost bond, is arrested by an improper de- 
cision of the court,---these facts suffici ently exhibit’ the 
pertinency of the proof, to ‘authorise the’ action of this 
cineca ies Qensed sk era eascreqages sues 
6. An appeal or writ of error does not lie from an interlocu- 
tory order of the county court.---Merrill vs. Jones...... 
7. A judgment of the circuit court, on-a writ of error, to 
revise an inferlocutory order of the county court, though 
‘ obtained ‘with. the consent of parties, will be ‘set t aside. 
8.: And where the proceedings i in the circuit court, might 
‘operate as ‘a bar to a review-of the same matters, when 
property presented, after final judgment below, the pro- 
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ceedings will be set aside, and the writ of grror dismiss- 
rN ane heed ere nas Pee PP ee ee 


. ESTATE. 
1. 


To enable the supreme court to review a case, under the 
act of eighteen hundred and thirty-three, (Aik. Dig. 253,) 
where commissioners had been ap pointed, by a judge of 
the circuit ‘court, to scttlé the estate of a decedent, the 
judge of the orphans’ court being interested,. .the com- 
mission issued by the judge of the circuit court should 
appear of recoid... Lister vs. Vivian et-dl.cecsevececee OF 
Its existence and legality cannot be supplied by “intend- 
ment, or by a recital in the minutes of the clerk of the. 
county court, or the report of the commissioners.—ib.. « 375 
And the report of two of the commissioners, is not-a de- — * 
cree revisab!e in error, and an ex: cution issued on such 
a report of cominissioners, may be quashed on motion.-- 


i) | 


es sails ok au aik dda deni Ma ee ae ik ,e ccdiwaes Sa 
4.In distributin: r fil estate, where parties in inte rest will not, 

or are neal able of colsentipg t » an ad justi bf, tlie ad- 

ministrator should obfain permission tq sell-so mueh of 

the estate as will enable him to make an equal division. 

OO 08: AG. GUNG on a Sepak ese shes ncak the che eee 
5. The statute, (Aik. Dig. 155,) de!egates power to the judge 


6. 


of the county court, where tlie veieth Ss cannot agree, to as- 
certain by testimony, the-value of property . brought mto 
hotchpot, as a judicial oflicer; or to.cause a jury to be 
impanneléd for that: purpose. It is errot, theréfore, for 
commissioners to make the Valuation, or for the court to 
confer authority to that effoct.—ib.......66. och enese eee 
The law no where authorises the rendition of decrees, 
and. the award of execution thereon, against distributees, 


1 


for balances against them on distribution.---7),....,00.- SOT 


EVIDENCE. 


1. 


3. 





If the evidence offered in a case. does not conduce or tend 
to prove the facts in issue, a motion shoul d be made to ex- 
elude it. from the consideration ied the jury: but when 


the evidence tends to prove the issue, though not conclu- 
sive such a motion cannot prevail. “VM Kenzie vs.McRae, 
NT EE Te ET ET ee Fee PETE re oe eee PES 


. Where evidence is cifcumstantia! and ‘od conclusive, the 


jury are sole judges of the ¢ $e: ct of the testimony, and 
are alone capable of deducing inferences from it.--ib... 70 
Evidence that the note mel on is not the property of 
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plaintiff, may be given, under the gencra! issue.---Evans 


Rs His cia Uhl es oak 664 2 a.8k's oe PSE Oe 
4. Evidence, which has prize facie no perti 
issue, is rightfully reje cted.. as all vs. Byrne... 
5. Where a party claims the benetit of an exception to this 
rule, he must bring medion ithin it by pleading or proot. 
Mtb. wees sees eee s sees e eee eens cess chad amas ones ss 
6. A transfer of the interest of oue of scvera! distributees. 


parties to a particiilar suit, — not remove his disquali- 





fication, when otlered as a witness in the cause.— Maz- 
ry’s adm'r vs. Mason's adav : 
7. And a bill wi!) not be.dismi: ed, prejudice, to ena 
ble a witness in a future suit, to tender a suitable release 


to restore his competency.— 7th... ... cece ccccccccscene 
8. If a witness, whose deposition has been taken on the 
ground of his being about to !eave the state, remain un- 


til the trial of the cause—his deposition cannot be read 
i 

In evidence.—- Goodivyn vs. Lloyd... ee eee eee snag si 

- But the failure, on the part of a witness, thus situated, to 


put his determination of leaving the state into execution, 
until after aterm of the court has elapsed, will not di 
prive the party of the benetit of his testimony, if he leaves 
the state before the trial of the cause.—idb............. 
10. And his death, within the state, before he executes his 
determination of leaving it, affords as good eround foi 
using his testimony, as his absence from the state, at the 
SE SD GEN AK OBi os osic seccscctcessnesccsescces . 
11. A plaintiff is not held, in an action against an endorser, 
to strict proof of the time or place of demand of payment 
of a promissory note, when laid under a seélice?, aud, in 
most cases may make his proof coniorm to the legal ef- 
fect of his declaration.— Quigley adm’ vs. Primrose... 
12. No authority is given by statute to a notary public, to 
certify a fact in regard to a bill of exch: ge, independe 
of the protest.— Whitman §* Hubbard vs. Tie Farmers 
Bank of Chattahoochic. «01.0000 ccec cece reece eens 
13. If written evidence be by the court imp roperly suffer 
ed to go to the jury, to prove a fact indispx nsab) e to sup- 
port the action, and competent evidence conclusively pro- 
ving the same fact, be afterwards offered and reecived--- 
the error of aduitting the improper evidence is not cur- 
ed. Aud, in such case, the error of a!lowing the impro- 
per written evidence, cai only be cure d by withdrawing 
from the jury the written e vidence offered, as it cannot 
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. ; 
be known which.of the two medes of proving the fact, 
was relied on to support the action.---2b.....+see+.seee 
14. A record in chancery must shew affirmatively all the 
evidence necessary to sustain it. — Singleton vs. Gayle... 
15. Where the language af the master’s report is such as to 
warrant the belief that the bond and inortgage had been 
produced before him and proved, it will be suflicient : but 
where the report does not warrs int such a belief—the pro- 
duction and proof before him of the bond and mortgage 
will not be presumed.—ib. 2.20 eee eee eee ‘06 yee ay 
16. The statute making an instrument of writing evidence 
of the debtor duty for which it was given, does not apply 
to suits in ehancery.-—dh. 55 osice s+, < esas te a 
17. Before a.decree is pronounced, on -a bill taken pro eon- 
fesso, the court must be satisfied by sufficient evidence, 
of the justice of complainant’s demand.---ih.. 2... eee 
18. The answer of one defendant in chancery, cannot be 
read as evidence to charge a co-defendant.---ih..... 06. 
19.Where the commissioner, appointed to take a deposition, 


has omitted to certify it by his signature, the deposition 


> cannot be read in evidence; but the omission of the seats 
tt ‘ will not operate to exc!ude the depositions. .. Dozier vs, 
tt Joyce....... Sn 9% hae ee 6 a0 pS 05a, 99% bin ie 
20. A witness cannot be examine ai in any y diet ict collateral 

; fact, for the purpose.of impeaching his testimony after- 


wards.—But if the witness voluntarily swears falsely. ia 

relation to matters not within the issue, he may be im- 

. peached by contradicting him.—th... 2... cece ee ceees 

21. The circumstances under which plaintiff’s property 

went into possession of the intestate of a defendant ad- 

ministratrix, may’ be shewn, in detinue, by proving a re- 

quest from defendant to p'aintiff to that effect, in the life- 

time of her: husband.— Rochelle vs. Harrison..... +... 
22.-A-promise, under seal, to make a title in fee simple at 

some future time, to land, provided, the passage of an 

act of congress can be obtained, to authorise such. a con- 

veyance ; is properly rejected when offered as evidence, 

to establish title in a defendant in trespass.--James vs. 

of BU C6 Blicies i> covees ove. 6 9-6 #6 0 50 8. HK0 cee eeeeee 
; 23. The conduct of a canse in court, is entrusted to therdis- 
cretion-of the presiding judge, and he may, when neces- 

Sary, permit a party to introduce evidence, after the tes- 

; . timony i¢ closed.---tb.. cdebvevnseaget cgeal +énp ne 
24. Where words are ac tional bie in themselves, it is not ne- 

eessary to lay special damages, and no evidence of special 
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damage can be received, unless spre ially averred. Foug: 
son vs. Roberison §* “Hg RE Se ee. - 486 
25. Though a plaintiff may cnhanee damages by proef of ~ 
special damages, it. docs not foliow that the jury are -con- 
fined, in estimating . the-damages, to the pecuniary loss 
- proved ; ‘they. may compensate thie injured party, taking 
‘Into. consideration, not only his: pecuniary loss, but all the 
circumstances of SSG ca ie aR RE PSE RIE 486 
_ 26: A witness cannot be asked, in slander, -if he-knows of 
other persons refusing to- employ plaintiff; by reason of 
’ the slanderous words spoken, than those mentioned in the 
SEED. o5'51a Rad Secs chev ccc us cctesmm esc. se, 466 
27. Matter admissible under a plea of liberum tenementum, 
_ may be given in evidenee. under. the general issue—Dean 
“SS” RE Ree rr crea re eee eee eee Way») | 
28. The geveral rule, on the subject of permitting testimo- 
no to be given, of matters not a! leged, is, that nothing 
‘shall be givenin evidence, wirich does not directly tend 
‘to the proof or disproof the matter in issue.-—- The Stale 
PS SER I ee 


_ 29. On anindictment for stealing a slave, evidence is not ad- 


missible, of conversations held by the prisoner, with oth- 
er. slaves, eighteen miles from the place where the offence 
is charged to have been comuittéd.---ib.. 

30. Though the fact that such prisoner was Sata particular 
_ place, not far distant from the pc iit where the crime was 
“’ perpetrated, might be shewn, iu order to trace him, ste p 
‘by step, to the place where the lareeny was committed. 


31. But evidence of any act by the prisoner, or his general 
conduct, not connected with the att 2 should not be re- 
HED, 30's 5a ides io cis'petNnkesascectdececdecss BAL 

32.:Evidence offered by a prisoner, of his assertion of“: 

- claim to property stolen, when - was arrested, catinot be 

_@received—such a claim must be asserted be fore, or at the 

. taking, to enable the defen: fiat it fs give oviderige of his 
own declaration; and the Séna fides of the assertion, is 
for the consideration of the Jury.-ib. eee eee ee ee SH 

* 33: An instrument of writing produced in pursuance to no- 
tice tojthat effect, may be 1 read .by.the party who has re- 
quired the production; but, if tie does: net choose to give 
it in evidence, the mere notice will not have the effect to 

~ allow the party in whose possession it has been, tread it 
MBUOME PO. H$8b- obs oo saan sco ccec apes eves 511 
34. The best evidence the subject. admits of, must always be 
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produced; and ifev niece of an inferior orade i is offered, 
It raises the presumption, that the higher. t ‘stimony _ is 
Withheld tor some si st | uTpose._- Mordeeai vs. Beal. 
35. Before evidence of an infertor grade is permitted to be ad- 
duced, the court will re a satisfactory proof that better 
evidence is not- voluntarily withheld; atid the reserve! ie 
of.such proof is a questic m for the - cretion of the court, 


to be?governed by the circumstances of the case.---ib..... 

36. Where a arty proved that ad leed under which he claim- 

a ed, a pe ena) chat | onee existed, aud was in the posses: 
sion of one who had intermarried with the grantee of the 

deed, and resided b veal the limits of the:state { that the 

deed had been demanded, but not produced ; that enqui- 

ry-had been made, wit rest eflect, of other persons, who; 

it was supposed, mig! e possession of it: and where 

there was an offer to prove its contents, by a registered 

copy— it is sufficient: and inferior ev idence a the ‘con: 

tents of the deed may be admitt d. Oh dint cena ee 

37. Where: one, by his will, appointed certain agents to 

make a division of his persona! estate, and, in ease of the 

; death of either of them, authorised the survivor to ap- 
point others in the place of those deceased, to assist in 

making the division—a recital contained in a paper, pur- 

a porting to be the ev idence of such division, and made by 
agents purporting to have been appointed by the survi- 

vor, is not sufficient evidence of the fact of the appoint- 

ment. -Proof of the fact. against one not claiming under 

4 the paper, purporting to be a ~— inust be made by 
Tide}  alinnde. GOS acccode ss 7 eer So 

38. Whe ye the loss of an instrum: “s propose of to be offered 

in evidence,-is satisfactorily proved, the law permits se- 

: éondary evidence to be given-of its contents.—Hvans et 
al.vs. Bolling.......0.4: er” Pee 
39. The most unexceptionable mode of proving the contents 

' of a lost instrume it, is by a sworn copy; and where the 
copy is true it is proof of the same crade, and entitled to 

. thesame eredence as the original.---ib.......¢- cece ees 


40. Where the : subs ribing witness handed a bond to the 
clerk, who copied it..the copy made by the clerk, is sa- 
tisfactory evidence of the contents of the original..+2b... 

Al. Rut the subscribing witness cannot be allowed to refresh 
his memory, as to: the contents of the lost bond, by refer- 
ence to the copy made by as ClOP KR e80 ic 4-55 Vs Ci cB 


mory, by. looking at a memorandum he made at the time 


42. A witness, if seems;may be allowed to refresh his me- 
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the occurrence, took place, to which he is called to testi- 
fy; but must swear, not froprthe jact of his having writ- 
ten it down, but to the fact itse!f--gib... er pe 

43. Where a defendant, in order to make out a de fence, pro- 
poses to show that the consideration of a bond sued on, 
is a bond which: is lost, and in his effort to show the con- 
tents of such lost bond, is arrested by an improper deci- 
sion of the court, —these facts st fiiciently exhibit the per- 
tinency of the proof, to authorise the action of this court. 

EXECUTION. . 

1. If a defendant in execution have property in the county, 
it is the sheriff’s duty to levy upon it, unless it be exempt- 
ed from seizure by law.---Bell et al. vs. King.......... 

2. The lien of an execution does not depend upon contract, 
but is given by law, and imparts to the elder the right of 
satisfaction, in preference to one that has subsequently 
gone into the sheriff’s hands.—ib.......... 

3. Yet this preference of an older over a younger execution 
‘ creditor, does not excuse the sheriff froma levy of the 
lutter execution, where the property is not needed to satis- 
fy the former. fe TESS. 

A.A return of nulla bona cannot be justified by the proof 
of a prior lien, unless the executions creating it were ac- 
tually levied.—1). 2... 22. cece es ceceecens ; 

5. Ion order to comply with the law, authorising e xecutions 
to be forwarded to other counties, (Aik. Dig. 1 70,)the sher- 
iff must deposit a copy of the*execution in the clerk’s of- 
fice, of the county to which it is sent, and must endorse 
on it, acopy of the return made by him to the original—— 
and unless this is done, the copy would not, in ifse//, be 
evidence on a trial of the right of property, in the goods _ 
levied on.---Beilis, adim’r vs. Taylor..... 00.040. d ; 

6.*But the act is merely affirmative, and does not preplesiles e 
every other mode of proving a copy of the execution.---- 
An examined, or sworn copy, is adinissible.- -ib....... 

7. Aliter, where the issue is nul tiel record, in which case 
the record must be produced, swb pede sigilli, or other- 
wise made authentic, in itselfi—--ib 6... 6... eee eee 


EXECUTORS AND ADMINISTRATORS. 

}. The seller of personal chattels impliedly stipulates that 
the article sold is his own, and that he will indemnify the 
buyer for the loss, if the title is in another person.---Rici:s, 
adm’r vs. Dillahunty. eS er ey 
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But a sale by an executor, administrator, or other trustee, 
forms“an exception to the rule, and does not finply a war- 
ranty of title, unless there be fraud, or perhaps, in some 
instances, gross negligence.---2b..+- 606 eseeeececesvens 

The payee of anote made to him, as administrator, may 
sue on the note in his own name, and so, also, the endorsée 
of a promissory note received by him, as administrator, 
may maintain action on the note in his own name.--Hvans 
Ri eee Tey ene rer rrr rrr YT ryt Ty 
The right of an administrator to the possession of person- 
al property of his intestate, is not impaired by an injunc- 
tion for bidding its distribution.---MeCute hen, adm’r vs. 
FE ECR, o0. 6s 0 6g 56s a shies tte oe 64 0 ep REE 


. At Common luw, actions that arise from contraéts, fer the 
payment of moriey, or for the performance of duties, 


where property is in question, survive to the executor or 
administrator—actions for injuries to the person, charac- 
ter or property of. individuals, die with the person.—Net- 
es Gane VR. BOT RMB. Ka:5 6 obo oon 6 580g 5 8:6 bee eens 
The statutes modifying this rule, do not extend relief a- 
gainst the executor or administrator, for an injury to per- 
sonal property, committed by the testator or intestate.-2b. 


. The statute of eighteen hundred and twenty-six, provides 


that all actions of trespass guare clausum fregil, and ac- 
tions to recover damages for injuries to personal property, 
may, if the plaintiff dies, be revived by his executor or 


‘administrator, in the same manner as actions on contracts, 


but does not apply to defendants. 8D. 2 0 ooo we ont 


. Trover, where property has been converted, or an action 


for money had and received, on an implied contract, waiv- 
ing the injury, may be maintained against an executor or 
administrator, where the property has been sold by a tes- 
tator or intestate ; and if the property be in specie, in 
the hands of the personal representative, he can be made 
personally amenable for it.— ib... . 6. cee nce cece cence 
But an acti6n of trespass proper, does not survive agaiist 
the representative of the wrong doer, where commenced 
in his life time_; and in such case the representatives can- 
not make themselves parties to the suit.—7b......+0..6. 


10. As the property devised or bequeathed to infant devisees 


---legatees, most -usually goes into the possession of their 
guardians, after the executor shall have collected the es- 
tate of the testator, and paid his debts ; in order to allow 
it to remain with the executor, or to receive any other than 
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INDEX, 
its, accustomed destination, the ixtention_of the testator 
Should appear ffonr plai in jangnage, or clear implication. 
Heirs of Capal vs. : le Millian, Caden’r. soo ios so vicig ce s ADF 

Me The fentceentitive ‘o of one who, at an administrator’s 
sale, purchased, for an inad xynate price, slaves, assumed 
to be subjectto a mortgagé which had lost its lien, is a ne- 

- cessary party toa bill filed by the mortgagee, seeking to 
forctoso tie mortgage, to. p roteet the interest of ere litors; 
and without maki ug such representatiye a party; no de. 
‘cree can be had in the cause.— Single fons. Gayle,.... 270 

2. An execittor who has one of tho slavds ih possessidn, 
shou!d a!so be made a party to the : bill OS cds te <TD 

13. Notice ofthe éxistence of a lien, adtnitted by one whoe 
purchased at an administrator’s sale, under the lien, can- 
not bind those’ who claim uuderthe purchaser.—ih..... 271 





14.-A decree caimot be. rendered against defendants, a8 exe- 


cuters de son tori, who are not su din that character—th. 271 
15. Where one is chargéd, as actministrator .of an estate, a 
decree cannot be rendered against him as: a_ purchaser, 
With notice of a lien in favor of-a corhpiainant, seeking to 

PENNS LGN SED Hid 55. 0 6 ok Gee Mee ed is ci cmsestccon BIL 


* 76. At common law, when administration was revoked, pen- 


ding a suit, the revocatjon might be pleaded in discharge 
of the actiou, but it was necessary for the plea to allege 
-an administration of the effects, or that they had been de- 
livered to the suceceding a lministrator.---Drivovvs. Rid- 


._ 17. An- executor caimot avoid<his liabiity"to settlement of 


the estate of his testator in the orphans’ couri, by resigna- 
tion.---b. . fas CL dase eee Se wae Pk ea ed eG 
18..'Phe act of eig htes 8 y hun din nd twenty-one, @Aik. Dig. 
""179,) authorises an admihistrator to resign his Mithority, 
“but provides that: he and his sceurities sha!! continue 
. bound for all assets not duly administered, or delivered 
Berti DOCOSEGT EBs oS oc os 5c gos te oelp cons isd ect ee 
19. An administrator or executor, therefore, canndt, by a re- 
signation of his mere, avoid any of the liabilities im- 
posed on him by law,---and he: can only be discharged 
from ar action, by : sHhewing an administration or w ant of 
ESE EER ot BE ee at te Pa ee eee 
20. Where the consideration offthe note, is effects, which be- 
foriged to an estate of which the pl laintiff is executor, the 
contract is considered as made with the tudividual, "and 
he need not deelare in his represertative charaeter in a 


suit on the contract.--- Mvans vs. Gordon.....0...000.+ 346 
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21. Where a negotiable note is endorsc ad immediately to ae 
plaintiff, s ught by him ou*suth endorse- 
mept against the eudors er, W vithout disclosing that he re- 
ceived it as an executor.—? sacgre 

22. Neither the common or statute law.give, to an executor 
virtute officii, a right to the possession of the. testator’s 
lands---if they are devised, ey pass by the will to the 
devisee, who has aright to entry and possession ; if unde- 
vised, the y descend to the-heir, who is entitled to posses- 
piinta-<:s Looeens ts. Butler, ed ux . Rats 

23. If the real estate is wauting (o pay debts, the ex ecutor 
may obtain an order for the sale of so much as is neces- 
sary, and the right to seil, in such a case, is a naked pow- 
“er, and cannot be defeated by alenafion or-disseisin.---th, 

24. Wheré power is giver! by a wil ell lands, it does not 
require, 1n order to iis: vz y, the co-operatiou of the ex- 
ecutors named---the ower is attached to the office, and 
one executor, who has alone.qualificd, possesses all the 
power conferred by the will: 1 ere , ‘neces 

25.. Where an executor-voluntarily answers interrogatories, 
which he éould not be compelled to answer---the answers 
will be regarded as evidence de $SC.—2D 6 i asceees 

96. Eixecutors and administrators arte, in almost every _re- 

spect, Wo MG EAS Ii ei 

27. The county court cannot ad tribution of au esta 
against an executor, wg re, iy so doing, the testator’s in- 
tention would be defeated.---i/ 

28. Where one accepted ‘a | i\dninistrator, and 
undertook to pay Lim rent; he was pot allowed: to object 
a-want of title in‘the adumnistrator,-- Terry vs 
son, adm7r..... 

29. An adiministrator is not -ercise a control 
over the real-estate of his int: yet, af he assume to 
le@@e it, he will*ha!d the rent in trusi for those legally en-- 
tifled.—#b. . oa save a's ; ye ateeedael ae 

30. In distributing an estate, where parties in interést will 
not, or are ificapable‘of-consenting to an ad} justinent, the 
administrator should ‘deste. permission tg se {l'so much of 

the estate, .as will-enable him to make an equal divisidn, 
Teat vs. Lee,adm’y . : ‘naire « 
31.The statute, (Aik. Dig. 155,) delegates power tothe: judge 
of the county court, where tlie | artics cannot agree, to-as- 
certain , by testimony, the vi ue of prope ‘tty ‘brought into 
hotchpot, ‘as a judicial oflicer;or to cause a jury to bei im- 
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panneled for that purpose. It is error, therefore, for com- 
. Missioners to 1Mak@ the valuation, or for the court to con- 
fer authority to that effect.---ib..... 6... cece cece eee 
32..The Jaw no where authorises the rendition of decrees, 
d the award of execution thereon, against distributees, 
for balances against them on distribution.---ib.......... 
33. The assent of an executor to a legacy, vests in the lega- 
tee the legal title,---the assent having relation to the will, 
the source of the legatee’s title ..Mortceai vs. Beal... 
34. But an executor cannot, by any act, under pretence of 
assent, enlarge or abridge the title of the legatee.---th.... 
35. Letters of administration are but evidence of authority, 
and an administrator may act without them, if the re- 
cords of the court shew his appointment.—Hlosey, adm’r 
vs. Brasher. .... ei tnne shone 4 i chee Mahan ass on 
..36. When an order of the orphans’ court is made, 1 requiring 
a defendant to appear in court, enter into bond, and take 
the necessary oaths, as administrator’; and in an order of 
. publication, eighteen months afterwards, he is recognis: d 
as administrator : it will be intended that he c omplied 
with the previous requisitions, and took upon himself the 


administration. Hosey, -adm’r vs. Brasher..... +++ , 
37. It appears, that the law does not require either the bond 
or oath of an administrator to be recorded.---ib..... . ae. 


38. In England, an examined copy of the act-book, stating 
that letters of administration have been granted to a de- 
fendant, is proof that he is administrator ; ‘although no no- 
tice was given to produce the letters of administration., . 

39. ‘Where an administrator detains possession of personal 
propérty, to which another has a paramount title, the 
‘owner need not proceed.against him in his fiduciary 
character, but may charge him personally : and the admi- 
nistrator, where the question is litigated in good faith, # 
entitled to be reimbursed his damages from ‘the assets of 
the intestate.— Bettis vs. Taylor... ..e...ee eee e eens 

40. And the rule, that he who‘detains property from the 
rightful owner, is liable; is so strict, that where there are 
several executors, and one only has possession, he alone 
Ss atk We gus ab. Selene 6-6.eed oh SU UMEEN baat a9 8408 

41. Thus, an administrator, who, as wich; interposes a claim 

to property levied on by execution, wil! be liable, individ- 

ually, for the forthcoming of the property, even if des- 

-troyed, or if it dies, after the claim is eeponess and the 

_Jproperty goss into his possession,. .tb....... +: <a 
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42- fi scems, that one, interposing such claim, as administra- 
tor, while incurring, by the <tipulations of bis own bond, 
persona! responsibility, ——mig! ht make good the issue on 
his part, by showing title in his intestate,—-ib.....eeeees 
43. Where an administrator, in such case, 1s forced to ex- 
pend money, to protect the estate of his intestate, the court 
that settles his accounts can do him justice.—7p.....-6. 
14. Several joint executors were, at common law, consider- 
ed as b ut one person.— Williams §* Ivey vs. Sims etal. 
45. At comaion law, all the executors named in a will, were 
vanced to Pert  prosee cuting suits ; and in actions a- 
gailst executors, mighd be made defendants—but in the 
last case, all who proved the wil!, were required to be 
| eo Serre vrrTereTrTrrr Te Tr Trerr ry Te rt 
6. The non-amenability of a co-executor to the jurisdic- 


tion of an English court, affords no legal excuse for the 


omission to join him as a party defendant, if he be living, 
Be es taken upon himself to execute the will.---2b.... 
-In Ene! iad, vice of a writ may be perfected on an 
absent co-defen dai at, by process vl outlawry.—ib...eeee 
18, But the eis rican cases do net support the English 1ule. 


Ai 
>? 


49. The statutes of this state, relating to » Joint obligors, do 
not embrace joint-executors; and ar hey efeetive, in not 
mnie a mede of pro seeding, where a co-executor 
resides without the state. ab. cb ku Shure se bananenaaee 

50. "Mie non-residence of a co-executor, is sufficient to re- 
lieve the plaintiff from the necessity of joining him in an 


action with his co-executors..—72B....scsvccccscccccce 


RCIBLE ENTRY AND DETAINER. 

The proceedings of a justic e of the peace, in a case of 
forcible entry aud detainer, can only be reviewed in the 
circuit court on’such errors, as the attention of the court 
isealled to, by an assign vent, a un omission to make 

a iag ar sale. of fereible entry and 

‘ist of the ac tion. ~-Bolts vs. Ar m- 

on ef the premises of another, and 

ves, will, under the statute, amount to 

the force necessary to m —_ ain this proceediig.—th..... 

Thouch taking peace b!e possesion of the premises of 
another, uuder color of tit'e, will not authorise the action 
of foreible entry and detainer.---th, oe. cece eee cence 
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5. Where the consideration of the ev-dence, shewing the 
circumstances connected with the entry of defendant up- 


on the premises, is taken fromthe jury, by the charge of 


the court, the case will be remanded.---ib..........4+ 
6. A peaceable entry may be converted ito an unlawful 
detainer, if possession is unlawfully withheld from the 
person entitled to possession.----ib.. 66. cee cece eee ees 


FORFEITURE. 

1. By the terms of the act of congress of the tenth of May 
eighteen hundred, a forfeiture ‘did not accrue immedi- 
ately on the failure of a purchaser of lands, to pay with- 
in the period of time for which a delay of payment was 
given. The lands did not revert, until after they were 
again offered for sale in the manner specified in the act. 
Seamare We. Mawlings ef al. oo. .0c0ccscscecsscccses 

2. 'The azt of congress of the second of March, eigtheen 
hundred and twenty-one, was a proposal to extend the 
term of payment many years, and required of the party 
accepting of the extension, to make a written declara- 


tion of his asseat to the provisions of the act: one of 


which declared, that the land on which the further_cre- 
dit was taken, should be ipso facto forfeited to the United 
States, if the payments were not made within three 
months after the day appointed for the payment of the 


last instalment,—which became due on the thirtieth of 


September, eighteen hundred and twenty-ei ight.—ib.... 
3. A forfeiture under t this, and similar acts, requires no act 
of entry on the part of the United States, to make it com- 
peste amd eMectual.--6b.....cccccccccsscccccccesers 
4. The acts of congress of eighteen hundred and thirty, 
¢ and eighteen hundred and thirty-one, do not revive the 
estates of purchasers, previously forfeited to the United 
ED 666s oes Odes saccecedseeesasdesecsnesos 
5. The act of the thirty-first of March, eighteen hundred 
and thirty, gives a right of pre-emption to lands forfeit- 
ed, to the purchaser, until the fourth of July, eighteen 
hundred and thirty-one, upon their paying the minimum 
price per acre, in addition to the amount theretofore paid 
thereon and forfeited ; provided the price, including what 
had been paid, and the amount to be paid, should exceed 
three dollars and fifty cents per acre.---ib..... 0... 0608. 
6. And where one had paid more than three dollars and fifty 
cents per aere when the purchase was made, his heirs 
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and assigns became entitled to a patent, without pay ing 
any more money. + sah Ape Ss. hab Se ee ee 
. The act of the twe nty-fifth of FE = ae iy, eighteen hun- 
dred and thirty-one, extended a similar be nefit to the pur- 
chasers, their heirs or assigns, of al! the forfeited lands 
which originally sold for less than fourteen dollars: if one 
dollar and twenty-five cents per acre had been, or should 
thereafter be paid.- cs Wa 4-Sianigch wits. aed See 
. But the creditor of a purchaser, has no le gal or equitable 
right, to insist on the gratuity bestowed in the act,—ib.. 
. A widow is not entitled to dower, of lands once purchas- 
ed of the United States, but which have been subsequent- 
ly forfeited.—ib............ eee TT ee rey een ee 


“Q 
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FRAUDS, STATUTE OF. 

1. If money be given to one person to deliver to a 
third, the right to the money is transferred to the latter, 
and he may maintain action.—-Fliicheock et al. vs. Lu- 
| | MEE COPEEE TET CTT TT Cee bend bean snes eneaan 

2. Nor does the statute of frauds inte rp ise a barrier toa re- 
covery in such a case—as the undertaking is not to an- 
swer for the debt, default or miscarriage of another, but 
to pay the money of another already received, or when 
received, to a third person. See eee Tee er ere TS 

3. A contract for the sale of negroes, which is exrecutory, 
and which is intended to defraud creditors, does not pass 
the title : and an action brought on the contract, by the 
vendee, against the vendor, for the slaves, cannot be main- 
tained.— Rochelle vs. Harrison...... wreerTerre etre TT 

4. The act to prevent frauds and perjuries, ( Aik. Dig. 207,) 


avoids all gifis or conveyances in fraud of the rights of 


creditors—only, however, in favor of creditors and pur- 
chasers..---t)-.....0e06 «a bike ek ebhe wee ee 
5. And sucha del hive ry of a p: rsonal chi ittel, in derogation 
of the rights of creditors, is within the inhibition of the 
Statute.—ap ..cesccccccsces Scecevesreccerneeeeeds 
6. In Massachusetts, a distinction is made between actual 
conveyances, and contracts sought to be enforeed: the 
latter may be avoided—the former are binding.—#h..... 


7. But in New York and Ohio, conveyances void by sta- 
tute, as against creditors and purchi wsers, are binding be. 
tween the parties.—-th...0. cece cee cece eeees cece 

GAMING. 


The act of eighteen hundred and twenty-eight, inhibit- 
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ing gaming, covers the whole ground of the previous sta- 
tutes, so far as the keeping, exhibiting, earrying on, or be- 
ing in any manner interested in any gaming table or bank 
whatever, ts concerned, and inc! Indes e very offence con- 
nected with the subject matter.— The Siate vs. Whit- 
pane eID ae oop ver 
2. And as it provides a different,and in some respects a mi ild- 
er punishment for these offences, than the previous sta- 
tutes; it repeals them, so far as the same offences are pro- 
vided to be punished by i BeEcceccnnsencescsaseess 
3. A faro-bank is within the words of the statute of eigh- 
teen hundred and twenty-eight ; and the words “gaming 
table,” and “ played with cards,” in an indictment for 
keeping a faro-bank, may be regarded as surp!usage.--i/. 
4. The statute provides that it shall be sufticient for the in- 
dictment to charge, that the defendant did keep and exhi- 
bit a gaming table, or bank for gaming, without aver- 
ring or proving that money was won or lost, or bet on 
such gaming table CL. cise neve sdscnths 
5. Where it is proved, under an indictment for exhibiting a 
faro-bank, that defendant did exhibit a faro-bank, without 
stating that the exhibition was for the purpose of gamit 1g 
- sit may be inferred that the exhibition was for that pur- 
Ec cos ecec cer sccsaseseceseswossonecices vi 


GIFT. 

1. Delivery of possession is an essential ingredient, in a gift 
of persénal property, but a change of — is not 
imdispensable.—-Sims vs. The adi’r of Ninis..... +00. 

2. Every delivery of a chatte!, with intent to give it to ano. 
ther, operates a legal change of possession, and transfers 
dominion over the sudject of the gift, to the donee.—-i/.. 

3. The fact that a slave, given by a parent to a child, re- 
mains at the residence of the donor, may be explained | by 
the circumstance, that the residence of the donor, is also 
that of the don@e.--i).. 0.0.2.0... 2 cee eee oénmkene 

4. And is a proper subject for the consideration of a jury, 
when enquiring into the truth and reality of the gift.--ib. 


GRANT, 

1. Where the term “river,” is used in a grant, as a bounda- 
ry—high, or low water mark must be intended---not a 
middle point.--Hagan et al. vs. Camphell and Cleave- 
OSD OA Shon 6 eds DC Oboes senenees coeeeesens 

2. A plat or plan of survey may be referred to in a grant, 
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10. By these grants, and each of them, 
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ix. 
and become part of it; showing the proper itu * aad as- 
certaining the locality.---2)......ccsccccccsescccccece 
Where a line is described in a grant, as running towards 
one of the cardina! poset. It mnust run direetiy in the 
course, unless controlled by some object.---t).. +. eeeeee 
And, where the distance dea out in a plat, cannot be 
inc! luded, by allowing tie lines to deviate, the grant whieh 
refers to the plat, must be construed to mean, that tne 
lines shall be extended without a vat ‘lation of course.---2d. 
Ignora: nee of fact by a grantor, in venard to assertions in 
a -graut, describing u a soe merit to a grantee, will 
not control the language of the grant, or limit its opera- 
tion in favor of one, not claiming under a : 
grant from the same source.---i}... 6.6... ere 
Ww here, in a grant of lands, bound led by a ri iver, a free 
passage or road is reserved, stich reset rvation dces not 
prevent the freehold of all the lands embraced in the 
grant, from vesting in the grantee ; or limit his riparian 
rights : the wzse of the road only is reserved.---70.....++. 
The grant made | by the British Government, in seven- 


teen hundred and sixty-seven, to William Richardson, of 


a certain tract of land in the district of Mobile, on the 
west side of the river Mobile, conferred on the granice, in 
that grant, a title to high water mark, only.—i).....6+, 


. But the confirmation of that grant to John Forbes & Co. 


in eighteen hundred and seven, conv eyed to the grantee, 
all the lands lying east of the original tract. to the ehan- 
Ms ODE ccicnanxexvcisens (atetaackatie 
And, to embrace a// the intervening soil, the north and 
south lines of the original traci,..held, properly torun, 

without variation of course, from hich water mari to the 
margin of the channel. .id......cee eee e ene pean 
Sere was conferred 
upon the grantees, or their assignees. the inte to the gra- 
dual increase of soil, by the receding of the river...dh. 
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11. Grants made by the » Spar lish authorities in this country, 


after the date of the treaty of St. oo fonso, (1st October, 
1800,) except those to actual setlers acqttired before 
December twentieth, cighteen bias ‘d and three,..are 
null and void... Innerarity vs. BYyrne.cccccccececeeee 


GUARDIAN AND WARD. 


$. 





Possession of lands bya guardian, in secage, is the posses: 
sion of the ward: the possession of a bailec, is the posses- 
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2. 


or 


sion of the bailor, and the possession of a guardian is also 
possession of the ward... Magee vs. Toland.........4+ 
The possession of the guardian of au infant female ward, 
is the possession of the ward ; and if the ward marry, the 
possession, eo instanti, is transferred to the husband, and 
the chattel is then in possession of the husband, in point 
of law, as much asit could afterwards be, by an actual 
nnd cass cdeasnknnckwsiaeeskanss+ 
As the property devised or bequeathed to infant devisees 
---legatees, most usually goes into the possession of their 
guardians, after the executor shall have collected the es- 
tate of the testator, and paid his debts ; in order to allow 
it to remain with the executor, or to receive any other than 
its accustomed destination, the intention of the testator 
should appear from plain language, or clear implication. 
Heirsof Capal vs. Me Millian, adnvr.. 00. 0... +. ra 
A mother has the secend title to the guredianship by na- 
ture, which becomes paramount by the death of the father 
--yet the guardian by nature is not entitled to possession 
ee Ee RN oe vcs cade csersecetednsetons 


. Where property is left by a testator to his minor children, 


to be given them when they respectively arrive at the age 
of thenty -one years, or marry, and to be managed by his 
widow, during her widowhood. .the control of the pro- 
perty by the widow ceases upon her marriage: and the 
right to the possession and control of the property, vests in 
the guardian of the minors.. ih... 6. eee e cece neces 


HUSBAND AND WIFE. 


1. 


2. 


3. 


A. 


The actual enjoyment of a chattel which accrues to the 
wife, before marriage, is not necessary to vest her interest 
in the husband... Magee vs. Toland. ........e00005- 
If a chattel be found, and not converted to the use of the 
finder, or if it be hired or loaned, or otherwise bailed ; i 

does not thereby, become a chose in action: and if it be- 
long to a woman, who marries, her right immediately 
vests in the husband, at least- so far, that if she dies, it 
ON ON OI AUN coc cesdccavesescessesecoss 
Where property is given or bequeathed to a married wo- 
man without any qualification of the manner in which it is 
to be possessed or enjoyed, it vests, subject to the ordinary 
legal and marital rights of the husband.---Lamb trustee, 
vs. Wrage ee 
But if it appear from the deed, or other instrument which 
transfers the property, that it was the intention of the do- 
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nor or testator, that the wife’should have,an estate there- 
in to her own separate use and disposal, such intention 
shall take effect, if it be fairly and clearly expressed.---ib. 73 
5. The law favors the marital rights of the husband, and 
will not consider them to be interfered with, by any dis- 
position of property, made for the wife's bene fit, unless 
there is a clear exclusion of his interest and control. --ib. 73 
Where the terms employed by the donor or testator, in a 
gift or bequest to an unmarried woman, are, that the pro- 
perty shall be “at her own disposal,” or “for her sole and 
separate use,” the property will vest absolutely in her as 
the owner, and it will be subject, upon marriage, to the 
marital rights of the husband.---2b..... eee eee eeeeeee 73 
Much stronger terms are required to indicate the inten- 
tion of a donor or t ‘stator, to continue a distinct estate in 
an unmarried woman, after she shall come under the pro- 
tection and control of the husband, than in the case of a 
gift or bequest to a married woman.---2b....-.eeeeeee0. 73 
8. Where there is no indication of an intention, in the ° 
deed of gift of slaves, of a father to his son-in-law, in 
trust for his daughter, that she is to have the slaves at 
her own disposal, or for her own use, and as her separate 
property; and no terms to inhibit the husband from dis- 
posing of the slaves, against the consent of the wife,--- 
the husband must be talren to have acquired an estate for 
the life of his wife in the slaves, untrammceled by any 
right of the wife to dispose of them; and the interposi- 
tion of a trustee, or the fact of the daughter being mar- 
ried at the time of the gift, can make no difference.---ib.. 73 
And where a life estate only is vested in the daughter, 
with the fee to her children---the childre n, if there be any, 
may have recourse to a court of equity, even during the 
life of the mother, to prevent the removal of the slaves, 
soas to put in jeopardy their even itual interest.---2b...... 74 
10. A husband can only be charged by the contract or admis- 
sion of his wife, in consequence of some authority actual- 
ly given, or ne cessarily implied, from the circumstances 
tinder which she acts. Rochelle vs. Harrison......... 31 
11. But the circumstances under which plaintiff’s property 
went into possession of the intestate of a defendant ad- 
ministratrix, may be shewn, in detinue, by proving a re- 
quest from defendant to plaintiff to that effect, in the Jife- 
time of her husbend.—46s ..6.0000csnrcnsessceceecas Ie 
12. When a feme sole plaintiff marries, pending a suit. .the 
husband may make himself a party by motion; and 
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where a suggestion is made, that such a plaintiff has mar- 
ried, and a scire facias issues, calling upon the husband 
to show cause why be shal! not be made a party. it is e- 

quivalent to a motion. . James vs. Tait et al.......e.0+ 476 


tNDICTMENT. 
1. A faro bank is within the words of the act of eighteen 
hundred and twenty-eight; and the words “gaming ta- 
ble,” and “played with cards,” in an in dictment for keep- 
ing a faro bank, may be regarded as surplusage... The 
MS oo, sng kagsd cosh deen vaveoesecs 435 
2. The statute provides, that it shall be sufficient for the in- 
dictment to charge that defendant did keep and exhibit 
a gaming table, or bank for gaming, without averring 
or proving that money was won or lost, or bet on such ga- 
ming table or ee ee ee | 
3. The statute maxes the value of property, maliciously in- 
jured or destroyed, the basis of the verdict under an in- 
dictment; aud permits the jury to go to the extent of 
four fold its talue: and the fine thus assesscd is for the 
benefit of the injured party.— The State vs. Garner.... 447 
4. An indictment, therefore, for maliciously injuring or de- 
stroying property, should contain an averment of the va- 
ine of the property injured or destroyed.—-ib..........+ 447 
Precision of description is unnecessary in an indictment 
--ail that the law requires, is a description of the offence 
in the words of the statute creating it,---exeept where tech- 
nical language is used... The State vs. Briley....-...+. 472 
6. Where an indictment charges an offender against a sta- 
tute, with doing the unlawful act, with malice afore- 
thought, and contains proper allegations of time and place, 
with a formal commencement and conclusion, it is suffi- 
GE k ook ces cecevecncsscedisersscosecsecssce GIR 
7. After a conviction on one count of an indictment, a mo- 
tion in arrest of judgement cannot prevail.—ib.......... 472 
8. An individua! to whom aslave is hired is, pro hac vice, 
the owner of the slave during the term for which he is 
hired, and may be described as such, in an indictment for 
stealing the slave; but the insertion of the true owner’s 
Name, in an indictment, will not render the proof irrele- 
vant. The indictment may be supported, by proof of 
possession by the person hiring the slave.--- 7'he State vs. 
RPP Terre Te Teer ere erT Te TTT 
9, There is no repugnance in charging the ownership of 
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the slave in different persons, in diflerent counts of the 
SUG CNN KBB oo 5a ok 408s nee R ceded nae 


INJUNCTION. 


Afier judgment, advantage cannot be taken of an entry 
on the record, that proceedings were stayed by injunc- 
tion; and where the parties go to trial, afterwards, with- 
out objection, it will be presumed that the injunction was 
dissolved.—.Janees V8. Tate ef Gl occ cccccccacieasese 


INTEREST. 


1. 


In debt on foreign judgment, plaintiff is entitled to da- 
mages, to the extent of the interest allowed, at the place 
where the judgment was obtained.--- Murray vs. Cone et 
Rceisicsnss rere pedseedcveteced sees seer hawks 

ut i in such a case, in the absence of a plea, the case ought 
to be submitted to a jury, on an inquiry of damages ; and 
the statute of the place of the co:.tract, which ascertains 
the value of money, ought to be produced, or the usage 
proved. ETT CTT TT Se eee 


. Where one promised by a written contract, to pay mo- 


ney on the first day of January, eighteen hundred and 
thirty -six, with interest from eighteen hundred and thir: 
ty~fiv e; it was held, that the intention of the contrac ting 
parties was, that interest was to be paid from the first day 
of January, eighteen hundred and thirty-five.---Evans vs. 


IO Bee a5. Casa dea Sa CRO ERE LEO Te 


TDICTAL PROCEEDING. 


A decision on the probate of a will, is a judicial proceed- 
ing, and the court in which it is registered, is a court of 
record, and if the presiding judge is also clerk of the 
court, he has authority to test the records of his court 
in both capacities,— Dozier. V8. Joyce: ...ecseccecsoes 
All courts in the United States take judicial notice, that 
tribunals are established in the several states, for the adju- 
dication of controversies, and the ascertainment of rights. 
The certificate and seal ,which gives verity to the re- 
cord, unless the record itself, discloses the want of juris- 
diction, establishes as well the right of the court, to ad- 


judicate the matter contained therein, as that such facts 


were adjudicated.—-ib. . 0.2 ccc cece ewer eee e teens Pes 
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1. Where judgment is not rendered on a demurrer to a plea 

—it will be presumed after judgment on an issue to the 
country, that the plea was waived—Hvans vs. Gordon.. 
2. The judgment of a court, when right, will not be disturb- 
ed because rendered for a wrong reason.*---ib..... 2... 
3. Judgment for defendant on a plea in abatement, whether 
it be an issue in fact or in law, is, that the writ or bill be 
quashed,—and a respondeas ouster therefore, is not a 
warded.---McCutchen, adm’x vs. MeCutchen.......... 
4. Where judgment is reydered de bonis propriis, when it 
should be de bonis intestatis—the supreme court will on- 
ly reverse and render.---Admz’s of Weatherford vs. Wea- 
SROTFOTE. 0c ccvecsccccccedcccccesescesseccccevces 
5. A judgment rendered at a term of a court unauthorised 
by law, is erromeous.--ib..... 0 ccc cece sce cecteccees 
6. In cases where bank debtors are-proceeded against sum- 
marily by notice, the judgment, whether by default or 
otherwise, must shew affirmatively, every fact necessa- 
ry to give the court jurisdiction; and in judgments by 
default, the liability of the defendant for the debt must 
be also shewn... Curry vs. The Bank of Mobile...... 
7. But where an issue is made up, the verdict ascertains 
the defendant's liability, as in other cases...ib.......... 
8. Where a judgment isentered up for more than the a- 
mount due, a motion by a defendant for a new trial, will 
be refused, on condition that plaintiff remit the excess.--- 


Smith § March vs. Patil... 2.0.00 cccrscccsccccscces | 


9. And, in such a case, if the clerk issue execution for more 
than the amount due on the judgment, the remedy is to 
-supersede the execution.---ib.. cee cc ceeeeeeeeeeeees 


JUDGMENT, FOREIGN, 


1. In debt on foreign judgment, plaintiff is entitled to da- 
mages, to the extent of the interest allowed, at the place 
where the judgment was obtained... Murray vs. Cone, 
CaaS ME EE ec rccscdorccdascccscseve deeecceceve 
2. But in such a case, in the absence of a plea, the case 
ought to be submitted to a jury, on an enquiry of dama- 
ges, and the statute of the place of the contract, which 
ascertains the value of moncy, ought to be produced, or 
the usage proved. @)..... ccc ccc ccc cccccccs cece 
3. After judgment, advantage cannot be taken of an entry 
on the record, that proceedings were stayed by injune- 
tion; and where the parties go to trial afterwards, with- 
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out objection—it will be presumed that the injunction 
was dissolved.----James vs. Tait et al.cccsccecccevees 


JUSTICE OF THE PEACE. 

1. On an appeal from the judgmem of a justice of the 
peace, where the sum in controversy exceeds twenty 
dollars—a declaration, or statement of the cause of ac- 
tion is necessary... Sdeelman Vs. Owen....eeereeceees 

2.And in such a case, when the sum is not ascertained, a ju- 
ry must also be impanneled, to enquire of the damages.. . 


> 
JURISDICTION. 


1. Asa general rule, consent of parties cannot give jurisdic- 
tion to a court, which otherwise does not possess it... 
Merrill VS. Jones. ee) 


JURORS, GRAND. 

1. The act of fourteenth January, eighteen hundred and 
twenty-six, (Aik. Dig. 298,) is repealed by the act of 
eighth January, eighteen hundred and thirty-six, (Aik. 
Dic. 2d ed. 624,) so for as the selection of grand jurors 
is provided for... The State vs. Whitworth.....eeeeees 

2. By the last mentioned act, it is made the duty of the clerk 
of the circuit court, and of the sheriff, under the super- 
intendence of the judge of the county court, to select 
from the whole number of persons qualified to -serve on 
juries, twenty-four persons, best qualified in their opi- 
nion, to serve on the grand jury.—ih.....-eeeeeeeeeee 

3. Therefore. a plea in abatement, framed with reference to 
the former act, and pleaded to an indictment, for exhibit- 
ing a gaming t table, found since the passage of the latter, 
is bad, on demurrer. ~~ Mererrrrrrrr rr rer tree. 


LANDS 
1. The rights of riparian proprietors depend upon the fact, 
whether the land is bounded by a river where the tide 
ebbs and flows, or whether it lies along a stream above 
tide water... Hag an et al. vs. Campbell and Cleaveland. 
2. In the first case, the right of the owner to the soil, at 
common law, extends to high water mark, only.—ib.... 
3. The shore below the common tide, belongs to the pub- 
lic: though by grant it may become vested in the citi- 


PE iy Re eR Aten ower eee eereerer eee e eee 


. The ru'e, that a country bounded by a river, extends to 
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the point of low waters: it seems, does not apply to the 
case of a grant by the public, to an individual.—?b..... 
5. At common law, the grantee of lands (from government, ) 
bounded on tide water, is not allowed to extend his ri- 
parian rights beyond ordinary high water mark: such 
grants are construed favorably “to the grantor, as a 
trustee for the public; and no alienation will be presum- 
ed, not clearly expressed.-—-ib... is he be adwe Meme Asano ¢ 
6. Riparian proprietors are entitled to all accessions made to 
the lands granted, either by the retreating of the river 
from its former limits ; or by the slow and sécret depo- 
sit of sand, or other substances.—-ib..... 0... eee cece 
7. The beds of navigable streams, as well as the sea, are 
the property of the public: and if, by the instantaneous 
casting up of sand, or other substances, the water is 
thrown back, and an addition is made to the land—the 
public may claim the accession. OD cccceesesssicses 
8. Secus, if the accession be slow and secret, when it be- 
comes the property of the owner of the adjacent lands. 
9. Where the term “river,” is used in a grant, as a bounda- 
ry—high, or low water mark must be intended-—-not a 
middle point.--ib. TTT TCT TT Tee TT ETT TET ETT Te 
10. A plat or plan of survey may be referred to in a grant; 
and become part of it; showing the proper lines, and as- 
certaining the locality.---ih.....+ see eeeeeeeeeeee ene: 
11.Wherea line is described in a grant, as running towards 
one of the cardinal points, it inust run directly in the 
course, unless controlled by some object.---ih.........++ 
12. And, where the distance marked out in a plat, cannot be 
included, by allowing the lines to deviate, the grant which 
refers to ‘the plat, must be construed to mean, that the 
lines shall be extended without a variation of course.---ib. 
13. Ignorance of fact by a grantor, in regard to assertions in 
a eraut, describing tindeserved merit to the grantee, will 
not control the language of the grant, or limit its opera- 
tion in favor of one, not claiming under a subsequent 
grant from the same source.---ib.......6. cece bee eeees 
14. Where, in a grant of lands, bounded by a river, a free 
passage or road is reserved, such reservation dces not 
prevent the freehold of all the lands embr aced in the 
grant, from vesting in the grantee ; or limit his riparian 
rights : the wse of the road only is reserved.—-ib..... ++. 
15. ft seems, that where accretion is made impracticable, 
without the authority of government, by the labor of a 
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third person—excluding the water from its former limits, 
such third person is a trespasser, and can derive no profit 
from his labor: In such case, his labor inures to the bene- 
fit of the riparian proprietor.. .ib.... 660.5. esdenes 
16. The grant made by the British Government, iti seven 
teen hundred and sixty-seven, to William Richardson, of 
a.certain tract of land in the district of Mobile, on the 
west side of the river Mobile, conferred on the grantee, in 
that grant, a title to high water mark, ouly.—)..... ‘wa 
17. But the confirmation of that grant to John Forbes & Co. 
in eighteen hundred and sev en, conveyed to the grantee, 
all the lands lying east of the original tract, to the chan- 
a ik Dine eoD iss oh Sais onned ves amnawees a 
18. And, to embrace al/ the intervening soil, the north and 
south lines of the original fract,..held, properly to run, 
without variation of course, from high water mark to the 
margin of the a ees 
19. By these grants, and each of them, there was conferred 
upon the grantees, or their assignees, the right to the gra- 
dual increase of soil, by the receding of the river.. ib. 
20. Whether one who does not own lands, adjacent to a ri- 
ver, where the tide ebbs and fiows, may, for the benefit 
of commerce, erect a: wharf or other oe be- 
tween high and low water mark, quere —AtB.esvccscees 
21. Though it isclear, no part of such erection can rest on 
the land of another person, nor can the latter be excln- 
ded from the use of the water, or be denied his riparian 
FIGS. =--4D.. occ reccccccccccccccsesccesscsseccese 
22: A verdict and judgment not specifying sea lands, found 
illegally in a party’s occupancy, with such ertainty as 
will show where they lie, or the number of acres and ex- 


tent of lines—will not be sustained.-Slurdevani vs. The’ 


heirs of Murrell. ......c0eee8. oe ene pes wha 


23. By the terms of the act of congress of the tenth of May 


eighteen hundred, a forfeiture did not accrue immedt- 
ately on the failure of a purchaser of lanes, to pay with- 
in the period of time for which a delay of payment was 
given. The lands did not revert, until afte) r they were 
again offered for sale in the manner specified in the act. 
Rogers vs. Rawlings et al. ....... ce eeee Treeter rs. 
24. The act of congress of the second of March, eigtheen 
hundred and twenty-one, was a proposal to extend the 


term of payment many yéars, and required of the party. 


accepting of the extension, to make a written -declara- 


tion of his assent to the provisions of the act::ene of 
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which declared, that the land on which the further cre- 
dit was taken, should be ipso facto forfeited to the United 
States, if ihe payments were not made within three 
months atter the day appointed for the payment of the 


last instalment,—which became due on the thirtieth of 


Seplember, eighteen hundred and twenty-eight.—ib.... 
25. The act of assembly of this state of the fourteenth June, 
eightcen hundred and twenty-one, inyested the executor 
cr administrator of the decedent, with authority to claim 
the benefits of the act of congress, on behalf of the estates 
CDetar SONNNONET EB. 5 65:0 000 vaipenseccsecconcce os 
26. All the acts of congress for the relief of the purchasers 
of public lands, expired on the fourth of July, eighteen 
hundred and twenty-nine; and all lands sold on ‘credit, 
and not paid for on the fourth of October, eighteen hun- 
dred and twenty-nine, on that day, reverted to the United 
‘States ; and every interest of a purchaser, or derived from 
RI, WHS Ot OO ORE — Ene so cccccccccsercscsccseses 
~7. A forfeiture under this, and similar acts, requires no act 
of entry on the part of the United States, to make it com- 
p'ete and effectual.---ib........ P$heseccsesedesoecese 
25.'The acts of congress of eighteen hundred and thirty, 
and eighteen hundred and thirty-one, do not revive the 
estates of aemnin previously forfeited to the United 
States.---id. de eceseeves seensenees eee 
29. The act of the thirty- first of March, eighteen hundred 
and thirty, gives a right of pre-emption of lands forfeit- 
ed, to the purchasers, until the fourth of July, eighteen 
hundred and thirty-one, upon their paying the minimum 
price per acre, in addition to the amount theretofore paid 
thereon and forfeited ; provided the price, including what 
had been paid, and the amount to be paid, should exceed 
three dollars and fifty cents per acre.---7b......++0++05. 
30.And where one had paid more than three dollars and fifty 
cents per acre when the purchase was made, his heirs 
and assigns became entitled to a patent, without paying 
any more money.—ib. oe oc cerescocecccesescoossecs 
31. The act of the twenty-fifth of February, eighteen hun- 
dred and thirty-one, extended a similar benefit to the pur- 
chasers, their heirs or assigns, of all the forfeited lands 
which originally sold for less than fourteen dollars; if one 
dollar and twenty-five cents per acre had been, or should 
thereafter be paid.—ib.......cesccccccccccccccccces 
32. But the creditor of a purchaser, has no legal or equitable 
right, to insist on the gratuity bestowed in the act,—ib.. 
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33. A widow is uot entitled to dower, of lands once purchias- 
ed of the United States, but which have been subsequent- 
ly forfeited.—tD.....scccrccsccccccvccccccscccosens 

34, Neither the common or statute law give to an exeeutor 
virtute officii, a right to the possession of the testator’s 
lands---if they are devised, they pass by the will to the 
devisee, who has aright to entry and possession ; if unde- 
vised, they descend to the heir, who is entitled to posses- 
sion... Leavens vs. Butler, et uUt...0.cccsccresscvene 

35. If the real estate is wanting to pay debts, the executor 
may obtain an order for the sale of so much as is neces- 
sary, and the right to sell, in such a case, is a naked pow- 
er, and cannot be defeated by alienation or disseisin.---7), 

36. Where power is given by a will to sell lands, it does not 
require, in order to its validity, the co-operation of all the 
executors named---the ower is attached to the office, and 
one executor, who has alone qualified, possesses all the 
power conferred by the will.---thb.... eee eeeeeteeeeee 

3/7. According to the English practice, where a will rela 
to lands only, it ought not to be proved in the spiritual 
court—but if it embraces personal property also, it ought 
to be proved there... oH. 2... ccscccscccccccccsccsees 


38. The county court has no jurisdiction over the lands of 


a testator, without the limits of this state.---ib..........4. 
39. A promise, under seal, to make a title in fee simple at 
some future time, to land—provided, the passage of an act 
of congress can be obtained to authorise such a convey 
ance; is properly rejected when offered as evidence, to es 
tablish title in a defendant in trespass.—James vs. Tait 
AQ. Trespass quare clansum fregit, will be to recover pos- 
session of lands, and a writ of possession is properly a- 
warded to the successful plaintiff.----tb..... 6... eee eee. 
41. In trespass to try title, the plaintiff need only endorse 
on his writ, “that the action is brought as well to try ti- 
tles, as to recover damages”—any unnecessary descrip- 
tion of the premises, or of the injury committed, is re- 
garded as surplusage.---iD... 2.6... ese e eee eee eee eee 
2, Where the verdict responds te the issue, and judgme nt 
is rendered for the land described in the declaration—it is 
sufficient ; and the use of the word ‘‘¢enement?,” in addi- 
tion to the description of the lands, does not vitiate the 
Judgment.—tb 0... cccesccccccccvccccctecscsessons 
43. An administrator is not required to exercise a control 
over the real estate of his intestate,---yet, if he assume to 
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lease it, he will hoid the rent in trust for those legally en- 
titled..-- Terry vs. Ferguson, admr...... cece ecee eves 5 


LARCENY. 


l 


-In lareeny, the criminal intention constitutes the offence, 


and is the only criterion by which to distinguish a larce- 
ny from a trespass.— The Ntale vs. Hawkins.......... 


2. To constitute larceny, it is not sufficient that the goods 


be taken for the purpose of destroying them ; as, if one 
take the horse of another, for the purpose of destroying 
him, to injure his neighbor---and should destroy him— 
this would be malicious misehief, but not larceny.---id... 
Where a defendant assisted in secreting a slave, to the 
end that she might eseape from her master, and obtain 
her freedom, but there was no intention to convert the 
property to the use of the defendant---an indictment for 
lareeny coul [not be siastained.—iB..... 2... cecccceees 


: On i an indictm ae for stcaling a slave, evidence is not ad- 


1 


missible, of convers sations held by the prisoner, with oth- 
er a , cightceu miles from the place where the offence 
is charged to have been cominitted... The State vs. Wis- 
P| : 


MTOM. c ere reer ereeeeeser secre eeeeeessesesresesesssees 


. ‘Though the fact, that such prisoner was at a particular 


piaee, not far distant from the point where the crime was 
perpetrated, might be shewn, in order to trace him, step by 
step, to the place where the larceny was committed---ib. . 
But evidence of any act by the prisoner, or lis general 
conduct, not connected with the crime, should not be re- 
COREE, « 0B 06:6. 0:60 on 0608400646646. 0096466 05050 60008 
Evidence offered by a prisoner, of his assertion of a claim 
to property stolen, when he was arrested cannot be re- 
ceived,—such a claita must be asserted before or at the 
taking, to enable the defendant to give evidence of his 
own declaration ; and the bona fides of the assertion is 
for the consideration of the jury...ih......eee eee eees 


3: The stealing of a slave cannot be established in any oth- 


er or different manner, than the stealing of any other 
chattel endowed with volition, and the power of loco- 
motion. Nor can an individual commit larceny in one 
county, who is, at the time of its commission, im anoth- 
er, and who is not near enough to assist those who are ac- 
tive in its perpretation.—-ib..... cee cece c eee eee e ees 
An individual to whom a slave is hired is, pro hac vice, 
the owner of the slave during the term for which he is 
hired, and may be described as such, in an indictment for 
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Stealing the slave; but the insertion of the true owner's 
name, in an indictment, will not render the proof irrele- 
vant. The indictment may be supported, by proof of 
een by the person hiring the slave.---2b......+.s.< 512 
). There is no repugnance in charging the ownership of 
ihe slave, in different persons, in different counts of the . 
Name inihetuent.—iBice socio es i.c 5 vip. es cee 0080 000 bene eee 


LEGACY. 

1. Where a testator intends that the payment of legacies 
shall be expedited or delayed—his intention must be fol- 
lowed as near!y as possible. ~Leavens vs. Butler et ux. .. 380 

2. Paym nt of debts takes precedence of legacies, and a le- 
cy wiil not, in general, be paid, where the assets will be 
required to pay d bts. Bim i0. eee bc deataaw one benb ae 

3. But, in case of a contingent debt, a legatee wiil be enti- 
tled to the assets, on giving security to refund,--if the 
debt one Pe ae! SO Dan a Pe Pe RT nd Ls 

A, Where it is obvious that it w rill! be-‘necessary for a legatee 
to ners in order to pay debts; or where the will post- 


t 
i 


pones the payment of the leeacy to a distant time; or if 
} } SAC) ? 


7 


the payment would defeat the testator’s intention—the le- 
gatee Cannot claim it. —ib..... cece ce Pe cece ceecevees 
5. Adegatee may sue in equity for the recovery of his lega- 
ey; and if a settlement of the estate be necessary, all the 
parties whose rights are to be effected, or from whom a 
discovery is desired, may be brought before the court.-—-¢b. 
6. Courts of equity tn Fengiaeg Te: concurrent jurisdiction 
with the spiritual! courts, for the recovery of personal le- 
gacies, in all cases ; and i in some eases, the jurisdiction of 
chancery is excinsive.---2.... 6m he Pes bie ee 
7. Ale egatee cannot, this State, in all cases, immediately 
after the e cpifation ‘of sighteen mouths from the grant of 
letters testamentary, coerce a payment of his legacy.—ib. 381 
8. The assent of an exce stor to a legacy, vests in the lega- 
tee the legal! title, —-the assent having relation to the will, 
the sgurce of the legatee’s “ itle --- Mordecai vs. Beal... . 529 
9. But ‘an exeeutor cannot, by any act, under pretence of 
assent, enlarge or abridge the title of the legatee.---ib.... 529 


LEX For1.—-(See Coufracts.) 


LEX Loci.— {See Contracts.\ 
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“LIBERUM TENEMENT UM. : 
1. Matter admissible under a plca of liberum tenementum, 
may eeeen | in evidence under the general issue. Dean 


Lows. Fait -. weees 


2. ‘The object of a plea of liberum tenementum, i is usually 
to conipel plaintiff to assign the place in which he alleges 
the tae age to have been committed, with greater preci- 
sion.—7b:. U4 wieie oS ees 


Spam 


-1:. The lien of an execution does not depend: upon coritract, 
but is given by law, aud imparts to the elder the right of 
"satisfaction, in preference to. one that has subsequently 
gone into the sheriff’s hands.— Bell et al. vs. King 

2. Yet this. preference of au older over a younger execution 
creditor, does not-excuse the sheriff from a levy of the 
lntter execution, where the property is not needed to satis- 
"fy the former.—ib.. boa ds 


3..A return of nulla bona cannot be justified by the proof 


. of a prior lien, unless the executions creating it were ac- 
tually levied. ib Wee ca or 


purchased at-an administrator’s sale, under the lien, can- 
not bind those who claim under the purchaser. —Sin ele- 
ton vs. Gayle... : 
- Nor does such notice admitted, supersede the necessity of 


14 


4. Notice of the existence of a lien, admitted by one who | 


~ 


é 


proving the lien, when it is aittempted to be enforced.—ih. 271 


Where -one is charged, as administrator of an estate, a 


'.  deeree cannot be rendered against him as a‘ purchaser, 


-. with notice of a lieni in favor ‘of a rene, seeking to 


enforce the lien.—ib... il es eee 5 ees ae D 


. No decree can be had against a “purchaser without no- 
tice ‘of a lien, unless his —_ who was a purchaser 
2503 notice be made a party.---ab.. 


LIMITATION, STATUTES OF. 

1. Statutes, prescribing the time within which courts shall 
entertain certain actions, relate to the remedy, and a par- 
_ ty seeking-that remedy, must bring -himself within the 
prescription, as limited-by the lex fori._—Goodman vs. 
Munks. 1006 0.0 es vo who 5 Sivas obese phages 

. 2. The legal obtigation of a ‘contraet is discharged, when- 
ever the statute of limitations of the place where it was 
made, has run against it; and nothing remains, but a moral 
duty, which courts of jndicature cannot coerce, 7b.. 
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3. Jt seems, that if the /egal right be goue, the contract is 


discharged; until it is re-affirmed, or in some: manner. re-. 


COBNISED. 28D, 04.555 Foal e'e eoome'e Ryans afore es Cape EES 
4, Prescription constitutipg a bar at the place of the con- 
tract, operates as a defenee extra territorium.—ib... 26s. 
5. Where one made a note in South Carolina, and remained 
in that state until the statute of linntations of South. Ca» 
rolina operated as a bar to a recovery on the note, it was 
held, that the bar created by the Jaw of South Carolina, 
operated as an available defence to an action brought on 
the note, in this state... ib... 0. cece cdaceg ont Ses sive 
6. Whenever the subject matter of a trust can be sued for 
at law, the statute of limitations may be insisted on as a 
_ bar, altliough the remedy is pursued in a‘court of equi- 
ty.---Maury’s adm’r vs. Mason’s adiv’r.ce ss eee econ 


~7. The only trusts not within the operation of the statute, 


are those which are peculiarly and exclusively, the sub- 
-jects of equity jurrisdiction.---tb.... 6.0.66 cece eee eee 
8. A subsisting recognised and acknowledged trust, as be- 
tween the trustee and the cestui que trust, is-not. barred 
by the statute of limitationm+46... 0... oe eee eee eee 
9. The fact that action can be maintained for money receiv- 
ed on one of numerous dernands, does not-revive all: pre- 
vious causes of action, and the payment. of.one claim 
connot be construed as an admission of another.--ib..... 
10. But if the trustee receives money on account of the subject 
matter of the trust, and does not separate. it and keep it so 
that it can be identified, a continual conversion is constant- 
lyetaking place, and if the cesfui gqie trust les by. for 
more than six years, or such’ other time as. will create a 
statutory bar, the presumption of payment will arise, as 
in any other case of a mere money demand, and the onzs 
is thrown on the party claiming the money, to repel the 
presumption, as in other cases, ...tb. ..++ esse eeeeeeens 
11. 1t isnow well settled, that if a defendant, by plea or an- 
swer, relies ‘on the statiite of limitations, a8.a defence---- 
the plaintiff, if he wishes to’ bring his case within any of 
its exceptions, must amend his bill or file a special repli. 
cation, so that the new matter introduced by him may be 
controverted or.avoided by the opposing party...ib....% 
12. The same strictness in an answer to a bill in equity, 
where the'statute of limitations is-relied on as a defence, 
is not requisite, as in a plea.—-ib.. 2... ec ee eee e eee en es 
13. Cases-of bailment-and unwritten contracts, when the 
contract is erpressed, and the duties defined, are not open 
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contracts in the view of the statute of limitations, and 
therefore, actions founded on them are not barred in 
ne ee, nS nr Serr eee) C 
14. Where a defendant in equity wishes to bring the case 
charged in complainant's bill, by evidence, to be one of 
open account, he must make the necessary allegations of 
facts, by his plea matid answel.---ib..i....scecees essence 213 
15. The mere statement of an account.before auditors, for 
the purpose of facilitating the examinatioi of matters be- 
fore them isnot a revival of a demand barred by statute.-id. 213 
16. Nor is te” Correction of an improper judgment, or a ’ 
payment made on it, at the instance of a representative, i 
an admission of other demands, as claims existing due s 
and unpaid, by a defendant.--ib........ eee cece eens 297 






















, MALICIOUS MISCHIEF. 
1. The statute makes the vaiue of property, malic iously in- 
jured or destroyed, the basis of the verdict under an in- = 
dictment ; and permits the jury to go to the extent of 
four fold its value; and the fine thus assessed is for the 
benefit of the injured party. — The State vs. Garner.... 447° 
2. An indictment, therefore, for maliciously injuring or de- 
stroying property, should contain an averment of the va- 
lue of the property injuged or destroyed.—-ib.........++ 447 
3. To constitute larceny, it is not sufficient that the goods { 
be taken for the purpose of destroying them ; as, if one 
take the horse of another, for the purpose of de stroying 
him, to injure his neighbor---and should destroy him— 
this would be malicious misc! hief, but not larceny.--- Ti 
State vs. NS OEE TRS 461 
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MARITAL RIGHTS. . 






E 1. Where pr@perty is given or begjueathed to a married wo- di 
man without any qualification of the manner in which it is a 
to be possessed or enjoyed, it vests, subject to the ordinary € 
legal and marital rights of the husband.---Lamb trustee, 
vs. Wragg and 7 ED Rcbabaees os ee 





2. The law favors the marital rights of the husband, and 
will not consider them to be interfered with, by any dis- 
position of property, made for the wife’s benefit, unless 
there is a clear exclusion of his interest and control.--ib. 73 

3, Where the terms employed by the donor or testator, in a 

ift or bequest to an unmarried woman, are, that the pro- 
perty shall be “at her own disposa!,” or “for her sole and 
separate use,” the property will vest absolutely in her as 
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MORTGAGE. 
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the owner, and it will be subject, upon marria 
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on default in the pai ment 
due, the mortgage, pro tan 
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mortgaged premises.---if. .. 


may stop 


rat is due 
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1. Where the act of —— n pundred an nk sevi n, (Aik. Dig. 
102,) speaks ef disabling a limb or m a permanent 
injury is cont ‘ated, such as at mon law, would 
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lent to constitute tie statutory 
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acre can be had in ihe eause wn nvs. Ga ot 

; 2. An executer who has one il i possession, 
, should also be made a party to the bill--?5,.......5 A 

3. A bill to forclose a morizage, revord contains 

no proof of the « ition of the bond and mortgage, will 

ee NN o-th, S oka Seas ae ote: ak wae ieee 
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of the first sum, the mortgagee file his bill to foreclose the 
mortgage, and pending the suit the other debts: fall due, 

' it is competent to take an aceount of all the debts intend-. 
ed to be secured, and to decree a sale for their payment. 

. Where a bill. for the forectosure of a mortgage, and a 
sale of the mortgaged preinises, has been pending, and the 
defendant served with svbpana for several terms, it is 
competent to refer the bill to a master, to take and report 

_ aa aceount, to receive his reports — render a final de- 

cree_in the case at the same term.—- 

10: It is not necessary in a decree for “the forecloure -of a 
mortgage and a sale of the mortgaged premises, to pre- 

scribe some fiiture day, for the payiment of what may be . 

_ due pon. the mortgage, before a foreclosure and sale.--- 

11. The she:iff is canipetad to execute a decree for the sale 

of mortgaged pecmnines, upon the foreclosure of the mort- 
gagor’s, equity of redemption, and ‘the decree need not re- 

quire ‘a return of the proceedings thereon to the court.--- 


/NAVIGABLE STREAM. 

1. ‘The rights of riparian proprietors depend upon the: fact, 
whether the land is-bounded: by a river where the: tide 
ebbs and flows, or whether it lies along a streant above 

.°. tide water... Hagan et al. vs. Campbell aiid Clear — 
‘ 2. In the first case, the right of -the owner to the soil, 
common law, extends to high water mark, only.——ib... 
3. The shore below the common tide, belongs to the pub- 
lie: though. ‘by grant it may become vested in the citi- 
SGM cso. astcu «5 + 
A. The rule, that ac ountry bounded by a river, extends to 
the point of ‘low-water, if scems, does not apply to the 
case of a grant by the public, to an individual.—ib..... 
5. At couimon law, the grantee of lands (from government, ) 

_. ‘hounded on ‘tide water, is not allowed ta extend his ri- 
parian rights beyond ordinary high water mark: such 
grants are construed favorably to the grantor, as a 
trustee for the public; and no alienation will be présum- 

ed, not clearly expressed.---ib...y..0+eeeeeeegeteeeees 

6. Riparian proprietors are entitled to all accessions made to 

' : the’ lands granted, either by the retreating of the river 
from its former limits ; or by the slow and sceret depo- 
sit-of sand, gr other sitbstances. =  Etee SC Tere ee 





INDEX. 

7. The beds of navigable streams,.as well as. the sea, are 
the property of the — : and if, by the instantaneous 
casting up of sand, or other substances, the water is 
thrown back, and an ‘addition 3 is made to the land—the 
public may claim the accession.—~-ib .... eee cece sees 

8. Secus, if the. accession .\be slow’ and _ secret, when it. be- 
comes the prope rty of the owner of, the adjacent lands. 

9. Where the term “river,” is used in a grant; as a bounda- 
ry—-high, or low water mark must be intended---not a 
middle point.--ib....... Rose gs enacstegesabee, 

10..Where, in:a grant of lands, bounded by a river, a free 
passage or road: is reserved, such reservation dc es not 
prevent. the freehold of all the lands’ embraced ‘in the 
grant, from vesting in the grantee ; or limit his riparian 
rights : the ase of the road only is reserved.---7b....... 

11. li seems, that where accretion is made impracticable; 
without the authority of government, by. the -labor ‘of-a 
third person—excluding the water from its former limits, 
such third person is a trespasser, and can derive no profit 
from his labor: In such case, his labor inures to the bene- 
fit of the riparian proprietor. 059D.0.0 4 Se asees ba teees 

12. Whether one who does not own lands, adjacent to ari- 
ver, where the tide ebbs and flows, may, for the -benefit 
of commerce, erect a wharf or other. improvement, be- 
tween high and low water mark, guere.—ib.. 0... eeees 

13. Though it is clear, no part of such erection: can rest-on 
the Jand of another person, nor can the latter be exelu- 
ded from the use of the water, or be denied his riparian 
Fights.--2B. 02. ceccecesese se desccqecccencccReeses 


NEW TRIAL. 
1. If the jury mistake the law, a motion to set aside the ver- 
dict, and fora new trial, is the remedy.— Patterson et al. 


NON SUIT. : 
“1: The non-suits, (two of which.equal a verdict,) embraced 
in the statute of eighteer hundred and seven, (Aik. Dig. 
283, s. 135,) must be such as continue to the end of the 
term. — Kennedy wa. Geddes & 00.9.0.0écsiseuevenns 

. Thus, two non-suits taken in a cause,,at different terms, 
each of which is set aside before the end of the term, are 
not. equal to a verdict... 0.6 Succ veces bee eatbee 
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=> 
NOTARY PUBLIC. 

i. No authority is given by statute to a notury public, to cer- 
‘tify a fact in vega ‘dio a bill of exchang e, Ls de pe dent of 
the protest. Vieiinan 5° Liubbard vs. The Farmers’ 
Baul: of Chai tahoo he ie. 
2. The certificate of the notice by the notary, is prima _fa- 
cie evideiice only of the fact recited; and if left at the 
wrong place, the fact may be controverted—Curry vs. 

The Bank of Mobile..... 
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NOTE, PROMISSORY. . 
1. Wh ere one obtains a note surre ‘ptitiousiy, and disposes of 
it toa party cognizant of the faet--sach party cannot re- 
cover on the note... We ‘Kenzievs. McRae, adm’r....... 
2. Where onie practises a cheat on another, in the transfer of 
a note, sucsepsitionsly obtaine d, the party injured may re- 
cover back-the consideration paid for The note.-—-ib.. +... 
3. Wheré one made a note in South Carolina, and remained 


« in that’state, until the statute of limitations of South Ca- 


rolina operated as a bar toa rronptets on the note, it was 
held, that the bar created by the law of South Carolina, 
operated as an av ailable defenas >to an action brought on 
the note in this state.-- Goodman vs. Munits..... 2.000. 
4.°'The charter of the Planters’ and Me vchants’ Bank of Mo- 
bile, does. not give the right to the .bank to recover on 
notes or biils lield by. them, unless such notes and bills 
are made negotial :d payable at that particular bank. 
Levert vs. The and Merchants’ Bank 
5. And in such cases the record must shew that the note or 
bill, on which the re: nedy is sougnt, was made payable 
and negotiable ai ge Se er oee hy ee 
6. The notice issued to def dant, and attached to the tran- 
script, is not considered as part of he record,---so as to 
shew the right of the bank to recover judgment on mo- 
tion.---7b...... 
7. The act of the are ‘th June, eighteen hundred and thir- 
ty-seven, gives th > remedy by motion, to the bank, only 
on notes and bills, the future acquisition of the banks.---- 


f ante rs 
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8. A legal title to a note payable to the order of the maker, 
can only be derived from his endorsement.-Lea § Lang- 
don vs. The Branch Bank at Mobile... 6... 000 eee. 

9. Such note is of no validity until endorsed ; and until 

then, the maker cannot be sued.---ib.. 2... 6. ee ee eee 
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12. But when endorsed, the note becomes perfect, and the 
~ party may be treated as the maker.---ib,.... 2. eevee 
-13. And if a subsequent eudorser bé sued, the ho!der may-de- 
rive title to the paper, through .the endorsement. of the 
oo a) Se es) ene osrades <Rcmipes «eee 
14. The bank cannot, as eindorsee of defendant, maintain a 
proceeditig against one (not the maker) as the endorser 
of a note, thade payabie to the order of the maker.---#b.: 
15. Protest is not necessary to enable_a plaintiff to maintain 
an action on a promissory note, or inland bill of exchange 
.--and w.ere an averment of protest is made, the fact be- 
ing immateria!, 1s bot necessary to be gd nsdn — Evans vs. 
EP eer. SA 5 Ry eee. oun nee 
16; Evidence tliat the note sued on is not the property of 
plaintiff, may be given under the general issue.---ib..... 
7. The payee of a note made to him as administrator; may 
sue on the note in his own name, aiid so, also, the endor- 
see of a promissory note receive d by him as administra- 
tor, may maintain action on the sote in his own Name.— 
18. A demand of payment of a note made pay able at a par- 
ticular place..is not neecssaty to evable the holder to 
maintain action, though it may. be matter of defente, for 
the defendant, if he was ready to pay at the time and 
place appointed. b. Sines eo cesses ndpus tps eae me 
19. The name of a plaintiff appear ing endorsed on the back 
~ of a ndte, does not impair his right to recover.---7b...... 
20.By the law merchant, the endorser of .a promissory note 


stipulates with the endorsee, and each subsequent holder,’ 


in the ordinary course of business, that 1f demand of pay- 
*ment is made by the maker at its maturity, and due no- 
tice of the non-payment.given to him,— he. himself; will 
; + pay the note.---Nlephe nson ¥ BS, PTUNPOSC.0 . 0s soa we b eA 
21. No precise form of notice is reqiired; -At may be'verbal 
or in Writing.—zb..2..32.2... i dtiterk oii so deinen ae 
22, And where the parties all reside in the same city, it is ne- 
cessary, in order to fix the endorser’s liahility, that he be 
personally informed of the dishouor of ‘the note, either 
verbally or in writijg: or a notice should be left at his 
dwelling house or place of business.---if......0.08 ee. 
23. Therefore, where tlre holder, within proper timé after the 
dishonor of the note, leaves a verbal or written notice, at 
the endorser’s counting-room, or place of doing business, 

~ but it is not shewn to have been left during fhe hours of 
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business, ail the parties residing in the same city,—such 
+ Motice would not be suflicicnt.. .ib.cs..cacseeee cece 
24. But if the party entitted to notice, absent himself from 
. his place of business during the hours ef btisiness, with- 
out leaving any ove to aitend to his taterest,—the holder 
will be excused from giving t ote Ehére.---tb.o coe veeee 
25, But if the endorser has used the precaution to obtain an 
assignment of ail the eficets of the drawer or muker, to 
be applied to the payment ef the Spay er endorsed, be cannot 
claim av exemption from jiabiity, because fie has not had 
regular notice of the dishonor of the bil! er note.---7h.... 
26.So, if -he has protected himse'f, by taking co!lateral secu- 
rity, sufficient to cover the endorsement, he impliedly 
waives his leeal right to MOtiCe.---2b... we cee cee wees 
27. Though to tis rule there nught be an exeeption...if.. 
28. A room to Wisieh a man is accustomed to resort, but in 
Which it is not shewn, that he carries op any regular trade 
“or employ ~er idcred his place of busi- 
ee er a nen ose 
* 29. And if the holder ef paper ca!! at a room thus resorted 
to, for the purpose o giv ng notice to its Gecupant of the 
dishonor of a note endorsed by hii, at atime when he is 
absent—the ho!der is not exeused from : giving notice :— 
especially where the endorser has a dwel!ing heuse and 


os 


c 
a 


livery stab'es within thie same city, the latter of which he 
personally superintends.---7d.. career escape eter 

, 30. The statue of this state docs not de yor: the distinetion 
which the law merchant recogniscs, between foreign and 
inland bills ef exchange, aud promiss Ny Hotes ; nor does 
‘it make-the same rules app!icabie to their sceurities.—— 

- Quigley admh’'x VS. PriMsrose..o.ccesccccesescecscces 
-31. The terms of the stattite are, that the law merehaut ap- 
plicable to onen 3 several class shall prevai!, instcad of the 
provisions previousiy in force in this state, with relation 
to assignab!e se HOUT CS —HAD. 5. 6c ons Seb eessriearewces 
32. No protest is necessary to fix the liabilityof the endors- 
er of a promissory note-—a demand of payment, at the 
time and place provided for it, with notice of such de- 
mand to the endorser, is a!! that the law reqnires..---ib.. 
$3. A plaintiff is not held, in an action against an endorser, 
to strict proof of the time or-place of demand of payment 
of a promissory note, when laid under a : scilicil, and, in 
most cases, may inake his proof conform to the le gal ef- 
fect of his declaration —ib.......ccccecccelscecs cess 
34. Where one. signs his name to a blank peice of paper, 
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qa. 
BS with intent that it shall be filled up, as a note or endorse- 
i menty he is. iab’e onthe same, a'though the person en- 
“4 trusted withritjsha'l violate the comtidcnce recosed in him, 
by filling it ap with another sum, or using it for another 
purpose, than the one intended.—Roeherts vs. Adams... « 297 : 
35. Such a blank is a letter of credit, to any amount which 


j 


the person to whoin the same is cohfided, may choose to 
insert in it.—id....... haa otek Detain ete EPP 
36. And if such a blank be obtained by a firm, when ii ex- 
istence, and be filled up by one ef the partners, after its 
dissolution, each partner will be liable to reimburse the : K 
moneys. paid by t uer’ or indorser in blank to the 
En wo dade. <'ennase sean? 5 San & <o+cthens ps eee 
4 37. Wheré one lends his name on.an instrument in Blapk, 
to partifers, as their ity,and by the negligence of one 
partner, and t { ihe other, ti ler is compel- 
~ . led to pay the sum: inserted he blank instruament---he 
is entitled to reimbr ni f ‘ther of the yaitners. 
RN Se FRR ere wee a ee dacaun ech occa 
38. It seems, however, that if a! Ik be entrusted to one for 
the purpose of ins g a limited sum in it, or to be used : 
for a particular } , and it ed up with a larger 
stim, or used for a different pur , than that contempla- 
ted by the simaer or endorser of t blank, and the facts 
be traced to the kno f plaintiff, at the time he ac- 
quires possession of the i uiment, it wiil prevent a re- 
ON RE RE IE, CTE ES Tare OS PT ie Pee © PT aaa 
_ 39. Notes payn! n bank, are governed by the law mer- 
Ghent s— Means vs. Gordctt.s .2 0. < veces obewecs io<ae Cae 
AO. And on such * iti neecssary to sue the maker 
to‘insolvency, i rto enable the ho'der to maintain 
a suit against i -giiicr, w! the note is not 
payable tr bimls.---2/)...0. cee eccrccencenenseess mee . 346 
~ 73. AL. Where the c { te, ets. which be- 


ee 


ot longed to an hic! niaintiff’ is exeentor, the 

i contract is c as i the 7adividual, and 
. , . . 4 oo 

he need t doce i ibis 3 j eharacter‘1n a 


suit on the-conir ne ws wie< es edeecn tee ea tee 
42. Where a negotiable note is endorsed immediately toa 

plaintiff, suit ‘be broneht by hin su 

ment against the * without disclosing that he re- 





4 ceived it as an Se EASE ES oy Re re 


43. Where the name 6f one of the endorsers is similar to 
that of the maker, a presumption that the same person Is 
both maker and endorser is not so violent, as to amount to F 
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‘prima facie evidence ot the fact. if. they. were the sig. 
vatures of: the same person, the fact might be easily pro- 


- A4. it’ seems, that where tie protest df a note states, that pay- 

" “iment.of the’ note was detuanded at the proper time and 

- at thé proper place, and that it-was-p rotested: for DON-pay- 
‘Ment---it is sufflcieut, without stating from whom. pay- 

- ment is demanded, or ‘what reply was given to the de- 

; a See Oea Ty SE eerie tree oe 
ws ~ 45. Where the prote st states, “tliat the sacle have had 
“due notice of the demand and-non-payment, and protest 

‘lof said note, by notice in writing, directed by me, as fol- 

lows: To the endorsers,”- and lett at their offices——it is’ 

sufficient ;-and an objection, that the place where the no- 

tice was left, is not described, and that the notary decides 

that thie place i is the office of the amaee: will not be sus- 

SOMES 5 sale oo gh cca ees Oss b age ces ceccc edits 

46. Notice of the dishonor of a uote may be given en the 

sane day the protest issmade, and must he given on the 

nexf day, or placed in the post office, to be sent by the 

next mail.—ib.........-. sino b.0 or o's acter SEE cosces 

47. The holder of a note or bill of exchange cannot be per- 

eas > ‘mitted, by any act of his, to prejudice the right of any 
a a party to the instrument, to whom he looks for payment.-- 


7 eeeeeeee eee eee we eee er eee reese ereeeestiaeee ete eae e's 


" . Ment on a note, discharges the lfability of such endorser, 
to the holder; and so operating, it will a!so discharge 
* . from liability to the holder, ‘the subsequent endorser.--- 













49:Thus, the holder of a note or bill of exchange, secking 
me." to effect a recovery on such nate, against, an endorser, 
~ . ° cannot prejudice the right of such endorser, by striking 

out the name of a previous endorser, who would be lia- 

ble-to the last.%b. « RG eR, Es oe 
50. Though, it seems, the situation of the endorser, whose 
, name is stricken out, might be explained—as, that he was 
: * _ an accommodation endorser , and not reponsible to his 
“. _ lshmediate endorsee, 1n any event.—ib......,eee ee ee ee 


promissory note, “by means whereof,” &c. is supplied by 
a stafement of a promise to pay the note, according to its 
"tenor and effect.—4dams ez al. vs. MeMillian.....<... 
52. The omission to insert an allegation, that defendant is li- 


ved.---Curry vs. T'he Bank. of: Mobile... i .% iso 3 oct 6 as 


48.The deliberate cancellation by the holder,of an endorse-. 


51. The inference usually expressed in a declaration on. a- 
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able to pay the note; is not a matter of substance, to- be 
reached by genera! demurrer, oF on error.—ib... +20. 
53. A promissory neteis in ilse I, a legal fiability, and needs 
no distinct substantiv e allegation in the de claration, to en- 
_ title a plaintiff to recover, apart fron a description of the 
note, and -an allegation of Beet AYMCIt.—a2P.'s «0's ve vee 
54. A plea to an-action by the assignee.of a note, thatthe 
note has never been oe ned, and is still the. property 
of the payee; must be verified by the oath of the defen- 
dant, swearing that he verily believes the assignment to 
be forged--and until this is done, plaintiff need not prove 
the assigniment.--Beal § Bennett vs, Snedicor.e +... + 


PAPERS, LOSS OF. 
1. Every court of, justice, of nec essity bas. the power, whilst 
the papers of a cause are in fier, to supply a loss ocea- 


661. 
445 


445 
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ed either by accident or design. ~-Dozier vs. Joyce...... 303 


PARTNERS. . 
1. To justify a discontinuance, against one who is sued.asa 
partner, and on whom the process has been served, it 
should appear that hé is not a member of the firm..---- 
Gazzam et al. vs. Bi bee F Co.cc. cieveseseseecece 
.2. Where one of severa! defendants, sted as partners, pleads 
in abatement, andthe jury find the issue, for the plaintiffs, 
and judgment is.rendére .d by the court, for the amount of 
the plaintiffs’ elann, the defendants cannot obje ct in error, 
on the rendition of.judement against all, on the issue 
formed upon the plea, the jury“having found to dama- 
ges.---Hohson §° sons vs. Emanuel et ee ete 

3. Where defendants are described, as “late merchants, part- 
ners, &c.” it isto be inferred, that the co-partne rship ceas- 
ed to exist, before the c sommencement of the suit.--Beal § 


Bennett vs. Snedicor.,«: ose scccs von othe c“coes * 


4. And where a.partnership has ended; nein of process 
upon one of the pariners; cannot operate as ase Fvice up- 
on the other members of the firm.---2b.. H.. . eee eee eee 

5. But where both defendants appear, and judgntent is ren- 

* dered against them, fidv autage ca inot be taken of the it 
regularity of the servi ie Si Pere ee Pee es ee 

6.. The general issue in assumpsit, may: be ple -aded by one 
of sevéral defendants, in an action against defendants, 


AQ 


442 


who were at_a ‘former time partners.---ih.........0+0+- 523 





PENALTY. 

t. A statute imposing a penalty, must be strictly construed, 
and close! y eat aud tie forin of proce dure, and the 
measure or des = tien OL proof prescribed, must be re- 


garded:--- Bellis, adi’r ws. Taylors. co ccccceesceeees 


PERSONAL CHATTEL. 2 - 
1. Personal. property Asse ide d inte things in possession or 
In action, and pro erty 1 tuugs ln possession, is either 
absoluté or retative.--Mduvee.vs. Toland...cc.ece cues 
2, Neither the bailer or bailce of a persona! chattel. has an 
absolute proper Md 1 te chattel. "Pe property in both is 
qualified, and -ea en ef them is entitled to his action, ifthe 
goods be damaged or taken away. "The bailee, on ac- 
count of his posse#sion, aud the ba}lor, beeause the pos- 
Session of the baijce is immediate!y his passession.--th.. 
3. The actual enjoyment of a,c atte! which accrues to-the 
wifegbefore marriaye, is nol ucecésary to vest her interest 
in the husband.. ,eecmc eee 
A, If a chattel tic found. and noi ynverted to the use of 
the finder; or if it be ‘ured, or loaned, or otherwise bail- 
ed: it does not thereby become a chose in action; and 
if it belong t6 a woman, who marries, ier right immedi- 
ately vesis in the hushad, at least so far, that if she dies, 
it will survive bey Htaris==-26.< .:. Rd ode tale ech A 
5..The sellerof perssnual caaite!s iF iy v stip ulates that 
the article cd is his own, and that wil! indemnify the 
buyer for the loss, if the titleis in anoth r person.---Rieks, 
adm’r vs. Dillahuniy.. pianas dace bathe Gc 
6. Buta sale by av executor, administrator, or other trustee, 
forms air exception to the ryje, and does net inyply a war- 
ranty of ‘title, waless tacre be frand, er perhapy in some 
instances, gross 1 Neg} iMe@ncB.---i6....., re yer 
7: To efttitle the pr er to rec rior any defect in the 
quality or soun Fini 3S of artic r property se 'd, except 
under special ciremustances, he must prove that the sel- 
. ler warrantéd the thing so'd to be mood and seand, or that 
he concealed or frauciiently represented its quatities.---7b. 
8. If the warranty be express, it will extend to all deftets, 
wheth | 


her kk: Lor unknown, t the sellek, unless they be 
suchas a common prizehaser might have.cbserv red, at the 


- 
- 


EE PEPE PONTE eee 
9; No particular form of expre SSiON is required to constitute 
_ a warranty. It generally deperds upon the terms, and 
. the sénse in which they are understood by the parties, 
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whether they amouut to a warranty,or were a mere ex- 
pression of the seller’s opinion.---if..... eee vee eeeces 
10, The purchaser of personal property cannot’ defend_a- 
gainst the purcaase money, by showing tat the | roperty 
was of no value,—the selicr makiug no warranty, and 
practising no fraud.--i)......... eve tee Aaa 
11.A suppression ofthe truth, a’so, to the buyer’s sp reudlige 
will reigler the seller liab'e.---ib........... Sas ltignn 
12. A contract for the sale er lure of as'a\ ey coverned as 
far as the nature of ti ibjet wil allow, by the sarhe 
et $s that govera other coniracts of sale. 


(Deereeve 
13. ‘The hirer-of a slave for a ‘efinile period, becomes a pur. 
chaser, for the fie agreed on, and if the slave die be- 
fore its expiration, the joss must be borue by the hirer, and 
he*@annot resist a recovery. by wine that the aet of. 
Gad prevented hin din Mriving a profit from the eon- 
tract, unless, by its terius, it provides tor such a contin- 
PONCY.----D. o.0re vin veces vee 
14. It seems, however, that in Virginia and South ( carol na 


al 


: ' ? 
the owner 1s not entitled to recover hire, for the time in- 


tervening between the death of the Slave, aud the expira- 
tion of the term fer which he was hircd, but the hire 
must be aportioned.---20. 0.2.0... cece cceee il ois,'aae Sate e 
15. In South Carolina, 2 scund price, contrary to the Eng- 


134 
134 


134 
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134 


lish common faw, implies a warranty of-soundness, by” 


the seller of a perst ial chattel. seco, 60h o0 Gade. be 
16. The wropetful taking er detettion of a persewa! chattel 
or other i/lega!l assumption of ownership, or using or mis- 
using of it amount to a conversion.— Gray vs. Croche- 






17. So, a temporary conversion wil! make a defendant lia- 
ble; as,if one ride a horse, er contro! the services of an- 
other’s slave, though he alterwards'restore them to the 
true owner>-titc cause of action, which»was ence perfect, 
still remains, and ! restoration wl! on! y go in a itiga- 
Orta OL 1CATTINGOS. 0D. & oink vos ote Seek BPS Se is. “ aa 

18. lf as'ave be lost, durine the Ume he i mp! loved by a 
defendant, without the owner's cansent, defendant is lia- 
ble in trover, to the fuil va ft the sla 7 ee 

19. But if the employment be at an end when the slave is 
lost, defendant will only be liable for the t mporary con- 
version, and the measure of damages, instead of being 
the value of the slave, will be the injury resulting to the 
plaintiff, from the employment, which under some -cir- 
cumstances, may possib! y “a increased.---2b.... 
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a rapes. 
* 20. A éontract for the sale. of negroes, whicis is erecutory, 
‘and which is intended to defraud creditors, does not pass 
* ¢the title:-and an action brought.on the, contract, by the 
vendee against the vendor, for the slav e&, cannot be main- 
* tained ---Rochélle vs. Harrison.. Sy PRE he eee REET 
“91 A deed. is not necessary in a. conveyance of personal.es- 


~ . fates.a delivery passes title, as effectually as “fue »@nost so- * 


FOuan- 1ustruMhent © « tO. . > cc go ores wc cn cease cape Spies 


ix And such a detivery of: a personal ehattel, in derogation »; 


of- the rights" of creditors is Within the inhibition of the . 


TMAMMES AB. o's 5025 oo e's we th vee oh oe coasaus aS 
23. Delivery of possession is’ an essential i ingre dient, ina gift 
- of personal property, but-a change of possession is not 
indispénsab!¢.—Sims: vs.. The adm'’r. of” Nims... eigen 
24. Every delivery of a chattel: With imtent to give it to'anho- 
_ther, operates a legal change of possession, and transfers 
dominion over the subject of the gift, to, the donee.—-ib.. 


2@.The fact that a slave; given by w farent to a child, re~’ 


mains at the residence ‘of the donor, may be ex plained by 
: the circumstance, that the residence of the donor, is also” 
that of ‘the doneé.---#h.0... 0.6. cee ee ede ee 
26. And is a proper ‘subject. for'the consideration of ajury, 
. when qmauning into the truth and reality of the gift.--ib. 
‘PHYSICIAN. . 
1..Saying ‘of a | physician, “he has-killed the child by giving 


Sarre 3 too much” calomel,” is actionable, pv Johnson VS. Rober t- 


“PLEADING. . - 
LA plea in: vbaionent at, the second term, which is s rejected 
.as coming in too late; is no appearance to the w writ.—Jor 
din WEiBell.. 85 Co. ccc gene cence osas 
2. A defect in a writ must be taken, advantage of, py plea in 
I ORS 5a. 5 pas eee ccs ce toias aceb esse 

3. videntce that'the Hote sued on ‘is ‘not the property of plain- 
tiff, miay-be given under, the general issue. —Ev ans VS. 


53 
53 
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~ 4, Where judgment i is not. rend« ered on a demurrer to a plea 
—it will be. presumed after. judgment on an issue to the 
country, that the plea was waivec hPeepasee patan 
5. ‘Objections raised to the time of filing a oiéai in abatement, 
- founded on the fules of court, nist be made iii the’court- 
below; and cannot be efitertained i in the Supreme -court.. 
Onin, adm’r vs. Mel utchen.. Peay ek ep pe iy’s 
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151 





INDEX. 

6. Judgment for defendant on a pl 
it be an issue ii: fact or} 
quashed,—au lar 
warded.---7b... 

7. After judgment of respoudeas ouster, upon a demurrer 
to a pleain abatement,—so otier piea in abatement can 
be allowed. fing lhc ces xmeddnedddanenne 

8. A plaintiff is not held, ia an action against ay endorser, 
to strict proof of the time cr place of demand of payment 
of a promiss ote, Waren lard under a seilicet, and, in 
most case iyo inake iis of conform to the legal ef. 
feet o. his dee aration. — Grioley, adi’z vs. Primrese.. 

9. Tiac Cc araiion, im trespa t ry Ul.e, shoud describe 
the land in Itroversy, with so mie!) particularity and 
precision, a3 will deform tie det d what he is to de- 
fend ava’ ist. and the court for waa is tc rounder judg- 


hk 


4 
‘ 
‘ 


av 


mit. — elit Lae dais a eae 


10. Wiere one pieads « t ‘to wi action of trespass 


to trv title, he is foree’esed from avaline oimseif of an 


objection to the des'a’ 1; but may, In error, lasist up- 


665 


151 


169 


247 


317 


on the msuill net if tn rordiet au } 1doment.---20.... 317 


11. ‘Yo authors: a party to recover upon a count in the 
dec'aratio , 2:egins as Ciat contract, 16 1s nece Sfary to 
shew a contract substantial y as alleged.— fat 'cheock et al. 


12. But it is coinpetent fora p'ainnfi, where no special con- 
tract is proved. if fe have a geod cause of action, to recover 
either in a eoneral irdebifafus assumusit, quantum me- 
ruit, or quaniinn valebani, asthe proof may warrant.— 
oe ee : errr rrr err Te Te ee 

13. At com non law, when adninistration was revcked, pen- 
ding a suit, the rev night be pleaded in discharge 
of the action, but it was necessary for the p'ea to allege 
an administration of the effeets, or that they had been de- 
livered to the suceceding administrator.---Lrivar vs. Rid- 
er eee 

14. The inferences usua'ly expressed in a dee'aration on a 
promissory note, “by means whercof,” &e. is supped by 
astatement of a promise to pay tie hete, accoraing to its 
tenor and effect.—.?dams cf al. vs. MeDMillian.e se. cees 
5. The omission to insert an-al'egation, that defendant is li- 
adie to pay the note, is not a matter of substance, to be 
reached by genera! demurrer, Y CTTOP. 88.0 ss 0 eee 

16. A promissory note is iz 7/se/f, a legal hability, and needs 
no distinct subsiantive allegat e‘aration, to en- 

& P. e4 
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title a plaintiff to recover, apart from a description of the 
note, and an allegation of non-payment.---ib.........+.. 445 
17. A plea in abatement that a suit was pending for the iden- 
tical cause of action, at tne time of the issuance of the 
writ, is supported by the production of the record; and 
the replication to such a plea, should present the issue of 
nul tiel record.— Gaston vs. Parsons . 469 
18. A writ, as partof the record, is proper and pertinent evi- 
dence to such a plea, on an issue of nul tiel re- 
cord.— 469 
on A defenda tis entitled to judgment of non pros, where 
lication is filed to his plea in abatement.—ib 469 
20. 4 And a failure, on his part to move for judgment of non 
pros, does not authorise the rendition of judgment a- 
gainst him.—-ib..... 2. seeeeeee cece cece ceer enon 469 
21. Objections to a declaration cannot be received after a 
plea of not guilty...James vs. Tait et al 
22. Nor can an objection to the endorsement on the writ, 
be entertained after the plea of not cuilty.—7i 476 
23. In trespass to try title, the plaintiff need only endorse 
on his writ, “that the action is brought as well to try ti- 
tles, as to recover damages”—-any unnecessary descrip- 
tion of the premises, or of the injury pean is re- 
garded as surplusage.—-ib.......esseeeeseeeeeeeecees 
24. Where words are actionable in themselves, it is not ne- 
cessary to lay special damages, and no evidence of special 
damage can be received, unless speeially averred.—John- 
_ gon vs. Robertson & wife. OSE REDE LON SSE 486 
25. An averment, that certain persons, who are named, “and 
divers other persons would otherwise have employed the 
plaintiff,” is not sufficient to authorise proof of special 
by others than those specially named.--ib..... 486 
26. Matter admissible under a plea of liberum tenementum, 
may be given in evidence under the general issue. ~Dean 


27. The object of a plea of liberum tenemenium, is usually 
to compel plaintiff to assign the place in which he alleges 
the trespass to have been committed, with greater preci- 
Vee PEPCSTTTeT ETT PPE TET Lee eerie eee ee - 491 
28. A declaration against defendant, as drawer of a bill, 
which does not allege presentment for payment, and no- 
tice of refusal, is not a defect available in error.—Smith 
& March vs. Paul 503 
29. Where defendants are described, as “late merchants, part- 
ners, dc.” it is to be inferred, that the co-partnership ceas- 
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ed to exist, before the comméncement of the suit.- -Beal & 
Bennett vs. Snedicor......-...ccececeeees oo bate 6 dte SSS 
30. The general issue in assumpsit, may be pleaded by one 
of several ,defendants, in an action against defendants, 
who were at a former time partners.---2)....... ssesees 623 
31, A plea to an action by the assignee of a note, that the 
note has never been assigned, and is still the property 
of the payee, must be verified by the oath of the defen- 
dant, swearing that he verily believes the assignment to 
be forged--and until this is done, plaintiff need@™mot prove 
the assignment.—ib........eeceeceeeeeces svececcs, ORS 
32. Where an attachment issues on affidavit of a money 
demand, a declaration subsequently filed in trover, a- 
ainst a defendant who does not appear, cannot be allow- 
ed.---Marshall §& McLeod vs. White...... oeteedbie 551 
33. But if defendant appear and plead to the merits, he will 
be too late to review the irregularity after judgment. -- 
GB Gators ocbicle’s GA ce a's Mea ew.e a cane eee bee, 
34. On a an appeal from the judgment of a justice of the 
peace, where the sum in controversy exceeds twenty 
dollars—a declaration, or statement of the cause of ac- 
tion is necessary.. . Steelman vs. Owen....+. vosecvcess S68 


POSSESSION. 
1. Personalfproperty is divided into things i in possession oF 
in action, and property in things in possession, is either 


absolute or relative.--Magee vs. Toland......++++« -- 36 
2. A bailment is a qualified, limited or special property, in a 
thing capable of absolute ownership.-—ib........+...+. 36 


3. Neither the bailor or hailee of a personal chattel has an 
absolute property in the.chattel. The property in both is 
qualified, and each of them is entitled to his action, ifthe 

oods be"damaged or taken away. The bailee, on ac- 
countfof his possession, and the bailor, because the pos- 
session of the bailee is immediately his possession.--tb..» 36 

4. Possession of lands by a guardian in socage, is the pos- 
session of the ward: The possession of a bailee ‘is the 
possession of the bailor, and the possession of a guardi- 
an is’also"possession of the ward.--b........ pecsescee 36 

5. The possession of the guardian of an infant female ward, 
is the possession of the waid; and if the ward marry, 
the possession eo *nstanti, is transferred to the husband, 
and the chattel is then in possession of the husband, in 
point of law, as much as it could afterwards be, by an ac- 

tual manucaption.— ib... cee cccccececeeccecens 36 
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6. The right of an administrator fo the possession of the per- 
Sonal property of his intestate, is vot impaired by an in- 
junction forbidding its distribution.---MeCuichen, adm’x 
MEMO OCUChEN... 0. ee sees ee dee ees 

7. The maxim of the law, that the right to persona! proper- 
ty, draws to it the possession, is true only, when the pos- 
session by another, is consistent with the possession of the 
owner---as in the case of a bailineut.-- Goodwyn vs. Lloye’. 

8. But where the possession of the propeity assigned, is 
held by another, adversely, and under a color of title, and 
the owner would be driven to an action to recover his 
possession---it is a mere chose in action and the trans- 
feree cannot maintain action if his own name.---ib...... 

9. Delivery of possession is an essential ingredient, in a gift 
of personal property, but a change of possession is not 
indispensable.--Sims vs. The adm’r of Sims......... 

10. Every detivery of a chatte!, with intent to give it to ano- 
ther, operates a legal chauge of possession, and transfers 
dominion over the subject of the gift, to the donee.—-ih.. 

11. The fact that a s!ave, given by a parent to a child, re- 
mains at the residence of the donor, may be explained by 


the circumstance, that the residence of the donor, is also 
that of the donce.---¢b..... 0... ccc cece eee eee eeeees 
12. And is a proper subject for the consideration of a jury, 
when enquiring into the truth and reality of the gift.--ib, 


PROCESS. 

1. Process must be construed in reference to the law which 
provides for its,issuance and return.---F’indley et al. vs. 
| TES PLES ERE ER EP CT TREE EE EES Xo 

2. Where a defendant appears in court by an attorney, it is 
immateria! whether the process was served or not: an ob- 
je¢tion arising from’ a defective service of process, is 
waived by a general appearance.---Moore vs. Phillips. 

$. W rere the record disc!oses, that the parties came by their 
attorneys, and judzmeut by default was taken, not be- 
case of defendant’s non-app2aranoce,, but for an omission 
to plead, an objection that defendant was not legally serv- 
ed with provess, wil! be unavailable.---ib. ... 0.5... 606. 

4. Where a partnership has ended, service of process 
upon one of the partners, cannot operate as a service up- 
on the other members of the firm.---Beal & Bennet vs. 

5. But where both defendants appear, and judgment is ren- 
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dered against them, advantage cainot be taken of thar 
regnlarity of the etice.ae Wes act ccs whee +o Ree 


PROMISE, 
1. A promise, under seal, to make a titie in fee simple at 
? b] 
som? futire time, to land—provided, the passage of an act 


of congress can be obtained to authorise sueh a convey- 


ance; Is properly rejected when offered as evidence, to es- 
tablish title in a defendant in trespauss.—James vs. Tait 


PROPERTY, SEIZURE OF, FOR PUBLIC USES. 
LyA’citizen does not lose the r ixht to rec'aim property taken 


669 


523 


476 


from him, in times of public emergence, when the neces- 


sity which induced its seizure has passed away.-- fryer 
VES MeRae...... . sires’: éstbupeed = #ie cctis Sains + oie t 
2. And until his consent to part with it is freely given, he is 
to be considered ifs rightful owner, until time shall have 
diveste | his rigat of pr operty. EBiic ds seta ose sae 
3. Therefore, where >a horse he id been seized under pretenee 
of necessity for the public service, and was refused to be 
delivered on demand made, after the exigence which ia- 
duced the seizure had passed---it was ‘held that trover 
weuld lie for his recovery.—tbh...eeccesecscccccevece 


PROTEST. 

1. Protest is not necessary to enabie a plaintiff to maintain 
an action on a promissory note, or inland bill of exchange 
--and where an averment of protest is made, the fact be- 
ing immateria!, is not necessary to be proved.—Evans vs. 
TOD. icin cs Slade ebinds bee <cajnualnd bch geen 

2. No protest is necessary to fix the liability of the endors- 
er of a promissory note—a demand of payment, at the 
time and place provided for it, with notice of such de- 
mand to the endorser, is all that the law requires..--- Quig- 
ley, adm’r VS. Primrose.....sccccevccccececccce cee 

3. It seems, that where the protest of a note states, that pay- 
ment of the note was demanded at the proper time and 
at the proper place, and that it was protested for non-pay- 
ment—-it is sufficient, without stating from whom pay- 
ment was demanded, or what reply was given tothe de- 
mand made.—Curry vs. The Bank of Mobile.......+. 

4. Where the protest states, “that the endorsers have had 
due notice of the demand and non-payment, and protest 
of said note, by notice in writing, directed by me, as fol- 
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lows: "To the endorsers,” and left at their offices---it is 

sufficient ; and ai objection, that the place where the no- 

tice was left, is not described, and that the notary decides 

that the place is the oflice of the endorser, will not be sus- 

EL ck a0 Kebabs sie s Gees ness ckse sheeeeed OO 
5. Notice of the dishonor of a note may be given on the 

same day the protest is made, and must be given on the 

next day, or placed in the post office, to be sent by the 

IRON <I. 0's og cides Gabe coccccctesecsccccocnes OOO 
6. Where a notice is sent by mail toa distant post office, 

the place io whivia the letter containing the notice is di- 

rected, must be stated in the ceritiicate of the notary.---ib. 360 


RECORD. 
i. A decision on the probate of a will, is a judicial proceed- 
ing, and the court in which it is registered, is a court of 
record, and if the presiding judge is also clerk of the 
cous he has authority to test the records of his court 
in both capacities,——Dozier vs. Joyce... +eeeeeeeeee 308 
2. The certificate and seal wiich gives verity to the re- 
cord, uuless the record itself, discloses the want of juris- 
diction, establishes as well the right of the court, to ad- 
judicate the matter contained therein, as that such facts 
Were adjudicated.--i).........cccccccscrcercccsees DUS 
3. The records of a court of limited jurisdiction, should dis- 
cover every fact essential to the validity of its sentences. 
TE OFM. osc ice cscs ashe tbednces cobs. SOO 


REMEDY. 
1. Remedies for the enforcement of contracts, or to obtain 
compensation for a breach, are to be regulated angl pursu- 
ed according to the Jez fori, and not the law of the place 
where they are made or are to be executed.— Goodman 
ME, gi cocdcncessdccchecteessdccdssescesse OE 
2. Statutes, prescribing the time within which courts shall 
entertain certain actions, relate to the remedy, and a par- 
ty seeking that remedy, must bring himself within the 
prescription, as limited by the der fori.—ib........... 84 


RIGHT OF PROPERTY, TRIAL OF. 

1. In a proceeding to try the rigit of property levied on un- 
der an attachment, the court cannot reject an execution, 
(or it would seem, the attachment,) offered in evidence, 

on the ground that the lien of the attachment was de- 








WR a. itM,: 


INDEX. 


. stroyed by the giving of a anit boud.--Perine cé al vs. 
MEE, cvs ontncis ste. -#ra<dRee rage ias.ate 
2. The act which confers thie x ight on a jury to impose da- 
mages for vexatiously, (o7 for “delay,) claiming property, 
levied on under execution, (Aik. Dig. 168,) no where re- 
quires that the jury, in giving damages, shall express by 
their verdict, the causes which influenced them.---Beétis 
adm’r. vs. Taylor..... err eTe Serer rrercer:: rr 
3. Thus, an administrator, who, as such, interposes a claim 
to propeity levied un by execution, will be liable, individ- 
ually, for the forthcoming of the property, even if des- 
troyed, or if it dies, after the elaim is interposed, and the 
property goes into his possession. —ticccscess cechpeoce 
A: It seems, t that one, interposing such,claim, as administra- 
tor, while incurring, by the stipulations of his own bond, 
personal responsibility,-—might make good the issue on 
his part, by showing title in his intestate, —AD.csccccccwn 
5. Where an administrator, in such case, is forced to ex- 
pend money, to protect the estaie of his intestate, the court 
that settles his accounts can do him justice.—7ip........ 
6. Where one, voluntarily, with the leave of court, and 
the consent of a plaintiff in execution, substitutes him- 
self in the place of another, as a claimaut, in a procecd- 
ing to try the right of property---he cannot afterwards be 
allowed to object that all this was irregulav.—id........ 
7. In order to comply with the law, authorising executions 
to be forwarded to other counties, ( Aik. Dig. 170,)the sher- 
iff must deposit a copy of the execution in the clerk’s of- 
fice, of the county to which it is sent, and must endorse 
on it, a copy of the return made by him to the original—— 
and unless this is done, the copy would not, in itself, be 


evidence on a trial of the right of property, in the goods 


rill sian « <iscnenentnsencuies arene, 
8. But the act is merely affirmative, and does not exclude 
every other mode of proving a copy of the execution.-—- 
An examined, or sworn copy, is admissible.- -ib.......+- 
9, Aliter, where the issue is nul tiel record, in which case 
the record must be produced, sub pede sigiili, or other- 
wise made authentic, in itself.----2b...... ec eee cece sees 
10. Ina trial of the rigit of property, the plaintiff in exe- 
eution need not produce the judgment, on which the ex- 
ecution issued---nor can the claimant be allowed to liti- 
ate its regularity or justice, or show that the defendant 

in execution was dead when it issued..—i).......e.08: 
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RIPARIAN RIGHT 
§. The rights of riparia 1 proprietors depend upon the fact, 
whether the land is bonded by a river where the tide 
ebbs and flows, or whether ii fies a'ong a stream above 
tide water... Hagan ct al. vs. C anpbe tiand Cleaveland. 

2 In the first case, the right ef the owner to the soi!, at 
common law, extends to hi gh water mark, only.—7é.. 

3. The shore be!ow the common tide, belongs to the pnb- 
lic: thengh by grant it may become vested in the citi- 
Zen.—tbh........... 

4. The rule, that a coum itry bo vt mreecy d by a river, extends to 
the point of low water, i/ seems, docs net apply to the 
case of & grant 7 the Bblie ic, to an individual.—7b..... 

&. At common law, the grantee of lands (from government,) 
bounded on tide v vater, is not allowed to extend his ri- 
parian rights beyond ordinary high water mark: such 
grants are constru <1 favorably ‘to the grantor, as a 
trustee for the public; and no a'icnation will be Ree 
ed, not clearly expressed.---ib...... 6.06. te: RE 

6. Riparian proprietors are entit!< dl to all accessions made to 
the lands granted, either by the retreating of the river 
from its former limits; or by the slow and seeret depo- 
sit of sand, or other substances.--ib....... Piwees sos 

7. The beds of navigable streams, as wi ell as the sea, are 
the property of the public: and if, by t he Instantaneous 
casting up of sand, or other s! ibstances, the water is 
thrown bac! kk, and an addition is made to the land—the 
public may claim the acec ssion.~~ib ccageess Sane am 

8. Secus, if the accession be slow aud seerct, when it be- 
comes the property of the ownerof the spine t lands. 
SUA Lo o'ews MME base 00d ays ce ces So SeaSiehie gos 

9. Wherthe term “river,” is used in a grant, as a bounda- 

ry low water mark must be intended---not a 

10. a 1 grant of lands, bounded b “ya river, a free 
passage or road is reserved, such reservation dees not 
prevent the freehold of all-the lands embraced in the 
grant, from vesting in the grat ites ; or limit his: riparian 
rights : the zse of the road only is reserved.--7b....... 

11. It seems, that where accretion is made impracticable, 
without the authority of government, by the labor of a 
third person—excluding the water from its former limits, 
such third person is a trespasser, and ean derive no profit 
from his labor: Ii such case, his labor inures to the bene- 

fit of the riparian proprietor.. .ib...... cee eee eeees. 


. ore e eee eee seer eee es eee 







o 


9 


10 


10 


10 


10 








aS ae 





rit ees 








weigh 


INDEX. 


12. The grant made by the British Government, in seven- 
teen hundred and sixty-seven, to William Richardson, of 
a certain tract of jand in the district of Mobile, on the 
west side of the river Mobile, conferred on the grantee, in 
that grant, a title to high water mark, On|y.—th...sse0s 
13. But the confirmation of that grant to John Forbes & Co. 
in eighteen hundred and seven, conveyed to the grantee, 
all the lands lying east of the original tract, to the chan- 
nel of the river.—ib.. were. Cebus cones eden 
14; And, to embrace all the interv ening soil, the north and 
south lines of the original tract,..held, properly to run, 
without variation of course, from high water mark to the 
margin of the NN ins waceneo icnkkns é-oeeenl 
15. By these grants, and each of them, there was conferred 
upon the grantees, or their assignees, the right to the gra- 
dual increase of soil, by the receding of the river.. od 
16. Whether one who does not own lands, adjacent to a ri- 
ver, where the tide ebbs aud flows, may, for the benefit 
of commerce, erect a wharf or other improvement, be- 
tween high and low water mark, guere.—th..... +0000 
17. Though it isclear, no part of such erection can rest on 
the land of another person, nor can the latter be exclu- 
ded trom the use of the water, or be denied his riparian 
Tights.---0b.. 0. cece ccccecesccccccccccsecccccccees 


RIVER 
1. Where the term “river,” is used in a grant, as a bounda- 
ry—high, or low water mark must be intended---not a 
middle point.—Hagan et al. vs. Campbell and Cleave- 
PPPOE eer eee TS inses ned been eRe eee 


SHERIFF, 

1. If a defendant in execution have property in the county, 
it is the sheriff’s duty to levy upon it, unless it be exempted 
from seizure, by law.— Bell et al. vs. King... Sp ecesees 

2. The lien of an execution does not depend upon contract, 
but is given by law, and imparts to the elder the right of 

satisfaction, in preference to one that has subsequently 
gone into the sheriff’s hands.---ib......eseecescscsees 

3. Yet this preference of an older over a younger execution 
creditor, does not excuse the sheriff from a levy of the 
l:utter execution, where the property is not needed to satis- 
fy NR alk nskon n.i-cacnnondaiedia aM 

4. A return of nulla bona cannot be justified by the proof 
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of a prior lien, unless the executions creating it were ac- 

tually levied.---ib. 1+... +e cece cece cece cece eeeeeeeee LA7 
5. The sheriff is competent to execute a decree for the sale 

of mortgaged premises, upon the forclosure of the mort- 

gagor’s “equity of redemption, and the decree need not re- 

quire a return of the proceedings thereon to the court, --- 

Mussina vs. Bartlett.....cccccsecsccccccccccceseses 278 


SIGNATURE. 

1. Where one signs his name toa blank piece of paper, 
with intent that it shall be filled up, as a note or endorse- 
ment, he is liab'e on the same, although the person in- 
trusted with it, shall violate the contidence reposed in him, 
by filling it up with another suim, or using it for a: other 
purpose, “than the one intended.— Roberts vs. Adams.... 297 

2. Such a blank isa letter of credit, to any amount which 
the person to whom the same is confided, may choose to 
insert in it.—ib........... SS cee evtes secevecis osccese 297 

3. And if such a blank be obtained by ¢ a ‘firm, when in ex- 
istence, and be filled up by one of the partners, after its 
dissolution, each partner will be liable to reimburse the 
moneys paid by the signer or indorser in blank to the 
holder.---tb. 2.2... +06 ebs0dtbedonened ceccccccce OOF 

4. Where one lends his name on an instrument in blank, 
to partnegs, as their security, and by the negligence of one 
partner, the fraud of the other, the lender is compel- 
led to pay the sum inserted in the ‘blank instrument-—-he 
is entitled,to reimbursement from either of the partners. 
ES ain ase nahtabccacanssoss cecccscccceces ONE 

5. It seems, however, . that if a blank be entrusted to one for 
the purpos» of isserting a limited sum in it, or to be used 
for a particular purpose, and it be filled up with a larger 
sum, or used for a different purpose, than that contempla- 
ted by the signer or endorser of the blank, and the facts 
be traced to the knowledge of plaintiff, at the time he ac- 
quires possession of the instrument, it will prevent a re- 
EA KAR eid inkievssnceieceddlbncaniven 297 


SLANDER. 

1. Where a seandalous imputation affects the accused in his 
office, profession or busiuess, an action of slander will lie, 
without averring special damage.—Johnson vs. Robert- 
son § Wife.. ce. vseeeees cooeee c cccdiesasipticlecccee 495 

2. Saying of a physician, ‘he has killed the child whicd giving 
it too much calomel,” is actionable.---2b. . sebeseeee 
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3. To charge a person=with having killed another, without 
explaining or limiting the words,imports an accusation of 
murder, and is actionable. 

4. Where words are actionable in themselves, the law im- 
plies damage, and the action is allowed, not only to com- 
pensate for; specuniary loss, but to afford redress for woun- 
ded feelings and Jprostrate;reputation.—th... ++. ++eeees 

5. Where words are actionable in themselves, it is not ne- 
cessary to lay special damages, and no evidence of special 
damage can be received, unless speeially averred.—-ib.. . « 

6. An averment, that certain persons, who are named, “and 
divers other persons would otherwise have employed the 
plaintiff,” is not sufficient to authorise proof of special 
damages, by others than those specially named.---ib..... 

7. Though a plaintiff may enhance damages by proof of 
special rdamages, it does not follow, that the jury are con- 
fined, in estimating the damages, to the pecuniary loss 
proved ; they;may compensate the injured party, taking 
into consideration not only his pecuniary loss, but all the 
circumstances of the case.—ib.... se ceeeeee reer eens 

8. A witness cannot be asked in slander, if he knows of oth- 
er persons refusing to employ plaintiff, by reason of the 
slanderous words*spoken,—than those mentioned in the 
GOCIAEMNION, 6.0.5 cccscccccccsccccsccscecccenseeses 





SLAVE. 
1. A contract for the sale or hire of a slave, is governed as 
far as the nature of the subject will allow, by the same 
principles that govern other contracts of sale.—Rir xadm’r 
vs. Dillahunty... errr errr ety 
2.§The hirer of a slave for ade ofinite per iod, becomes a pur- 
chaser,“for the time agreed on,.and if the slave die be- 
fore its; ‘expiration, 1, the loss must be borne by the hirer, and 
he cannot resist a recovery, by shewing that the act of 
God preventedghim from derivi ing a*profit from the con- 
tract, unless, by its terms, it provides for such a contin- 
gency.----ib. chee cece recs eens cece cess cece esssesere 
3. It seems, however, that in Virginia and South Carolina, 
the owner is not entitled to recover hire, for the time in- 
tervening between the death of the slave, and the expira- 
tion of the term for which he was hired, but the hire 
must be apportioned.---7)......... e000 eee seoadeces 
4. Where one warrants a slave to be sound which was not 
so—but who afterwards recovered and became sound— 
the measure of damages, is the sum paid for medical at- 
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676 INDEX. F 
tendance; nursing, &c., which induced the recovery.— 
Hogan vs. Thorington........ pee sage S ere eecdens 

5. The fact that a slave, given by a parent toa child, re- 
mains at the residence of the donor, may be explained by 
the circumstance, that the residence of the donor, is also 
that of the donee.---Sims vs. The adm’r of Nimis...... 

6. And is a proper subject for the consideration of a jury, 
when enquiring into the truth and reality of the gift.--2b. 

7. Where a defendant assisted in secreting a slave, to the 
end that she might escape from her master, and obtain 
her freedom, but there was no intention to convert the 
property to the use of the defendant—an indictment for 
larceny could not be sustained.— The State vs. Hawkins. 


STATUTE. 

1. Statutes, appointing the times for courts to be holden, are 
public acts, and will be judicially taken notice of.— Ad- 
ministrators of Weatherford vs. Weatherford...... ee 

2. A statute, where no time is fixed for the commencement 
of its operation, takes effect from its passage.—ib...... 

3. Where the legislature passed a statute on the twenty-se- 
cond December, eighteen hundred and thirty-six, requir- 
ing the courts of a particular circuit to be holden at a 
particular time ; and on the twenty-third December, eigh- 
teen hundred and thirty-six, enacted a statute upon the 
same subject, providing that the act should not take ef 
or ge the first day of August after its passage: it was 

eld--- 
Ist. That the passage of the last statute did not repeal 
that of twenty-second December. 
2d. Thaf, though one of the courts of the circuit was 
not provided for, in the act of the 22d December, yet the 
omission could not influence, as the court so omitted, 
should be holden at the time appointed by the pre-exist- 
ing law, though it should conflict with some other court 
in the circuit : in which event, the judge appointed to the 
circuit, should call to his aid another judge.—ib....... 

4. A statute imposing a penalty, must be strictly construed, 
and closely followed, and the form of procedure, and the 
measure or description of proof prescribed, must be re- 
garded.--- Bettis, adm’r vs. Taylor.........0000e005 oe 

5. It seems, that a party pursuing a summary remedy given 
by statute, must conform strictly to the terms of the act, 
and the conformity must be shewn by the record.---ib.. . 
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SUMMARY PROCEEDINGS. 
1. In asummary proceeding on abank notice, every thing 
necessary to give the court jurisdiction, and to sustain its 
judgment must appear on the record.— Bales vs. The 
Planters’ & Merchants Bank......cereeees nag ehh 
2. And where the record does uot show that the certificate 
of the President of the Bank was produced and shewn 
to the commt—it has no jurisdiction, and judgment ean 
not be rendered.—-th....... oe Rhee ne bene Perr rT oer 
3. Such certificate, appended to a notice to defendant attach- 
ed to the transcript, is no part of the record—no action of 
the court appearing to have been had on it.--7b.....+.. 
4. The charter of the Planters’ and Merchants’ Bank of Mo- 
bile, does not give the right to the bank to recover on 
notes or bills held by them, unless such notes and bills 
are made negotiable and payable at that particular bank. 
Levert vs. The Planters’ and Merchants’ Bank:..... ++ 
5. And in such cases the record must shew that the note or 
bill, on which the remedy is sought, was made payable 
and negotiable at the bank.---i)........0.eceeeeee eee: 
6. The notice issued to defendant, and attached to the tran- 
script, is not considered as part of the record,---so as to 
. shew the right of the bank to recover judgment on mo- 
I 6a ncn so ncmensd dekh ahesacen ebb seeeeee 
7. The act of the thirtieth June, eighteen hundred and thir- 
ty-seven, gives the remedy by motion, to the bank, only 
on notes and bills, the future acquisition of the banks.---- 
8. The remedy by motion being in ‘a ‘rogation of the com- 
mon law, cannot be inferred inless the. party claming the 
benefit of it, shews affirmatively that he is entitled to it. 
Cats 56.008 550 54 e Ss eet cede ese Chaos ons socvheuwae 
9. The bank cannot, as endorsee of defendant, maintain a 
proceeding against one (not the maker) as the endorser 
of a note, made payable to the order of the maker.---Lea 
§ Langdonvs. The Branch Bank at Mobile........ 
10. And the certificate of the President of the Bank, that the 
paper sued on, is really and bona fide, the property of the 
Bank, will not, of itself, give title to the Bank, of the pa- 
per sued on.—ib..... errr Tee TT TCT TTT eT 
11. The legislature, in requiring such certtficate, did not in- 
tend a grant of power—only a limitation on a power al- 
FORAY PiVEN.— ibs... oevcrcccccesccccccccccsccccens 
12. It seems, that a party pursuing a summary remedy giv- 
en by statute, must conform strictly to the terms of the 
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act, and the conformity must be shewn by the record, -- 
Bettis, adm'r, vs. a er pes +s iteasen SOM 
13. Also, that in such cases, w her 1 submitted to a jury, on an 
issue, essential facts w ill either be intended to exist, or 
‘ will be considered waived---if the record shew, such a 
€ompliance with the statute, as is necessary to give the 
GOOUlt jurisdiction.—-éh. 2... ces sesccccccccccccscces O04 : 


oe 


SURETY. 

1. Where-a creditor, without the consent of a surety, makes 
agvalid agreement, with the principal debtor, io prolong j 
the time of payment, the surety will be discharged.---Jnge 
vs.|The Branch Bauk of Mobile. wb AIS ad.0; 0» acelin q 
2. The statute authorising summary - proceedings by the ! 
banks, m collecting c!aims due them, requires the court 
to empannel a jury to try the issue, where the claim is 
contested.---Curry vs. The Bank of MG ns sswcnse ee 

3. In eases where bank debtors are proceeded against sum- 
marily by notice, the judgment, whether by default or 
otherwise, must shew affirmatively, every fact necessa- 
ry tp give the court jurisdiction; and in judgments by 
default, the liability of the defendant for the ‘debt must 
EL aR 

4, But where an issue is made up, the verdict ascertains 
the defendant's liability, as in other cases...ih.......++. 361 

5. A*notice; in writing, which so far identifies the debt for 
which judgment will be moved, as to afford reasonable 
certainty, is sufficient.---2b..........ccccccccccrcceee SOL 

6. A corporation can do an act iz pais, by an attorney in 
in fact; and so an attorney, acting on behalf of a bank, 
may, give the notice to a bank debtor, required by statute, 
previous to a motion for judgment.-- Ahicresnxcnertgnet j 

7. And such notice need not be under the seal of the corpo- 

SE EB icic ccc cesses ticasccccccvcccnccsscnee SEB 

8. The ancient rule applied to corporations existing by the 
common law, that they cou'd only act by their common 
seal has no application to corporations created by statute. 
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SURVEY, PLAN OF. 

1. A plat or plan of survey may be referred to in a grant, 
and become part of it; showing the proper lines and as- 
certaining the localities. -—-Hogan vs. ae §* Cleave- 
NE Shia Kies asitxnnans sccopcscconame ses ene OO 
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TENANT. 

1. Where one rents land, for the purpose of making a erop, 
upon the condition ti at he is to | give up possession in 
case the owner sells to a third person, before the crop is 
made---it is not competent for the teuaut, in case a sale 
is made, to object that the contract of sa‘e is not evidenc- 
ed by a deed conveying a perfect title.---Dean vs. Fail... 

2. A tenant who has enjoyed the possession of land, without 
interruption, for the entire period of his lease, cannot be 
allowed to-avoid the payment of rent, by shewing a defect 
of title in his laudlord.--- Terry vs. Ferguson, adm’r.... 

3. Nor cata tenant, in ejectment, be permitted to shew that 
his landiord 48 no title at the time of making the lease 
---though, perhaps he may prove that his landlord’s title 
has since that time « NE ~Ghistas ocb0ssmiiabesen 

4. Where one accepted a lease from an administrator, and 
undertook to pay him rent, he was not allowed to object 
a want of title in the administrator.---7h.. 6.6.66 eee eee 

5. An adininistrator is not required to exercise a control 
over the real estate of his intestate,---yet, if he assume to 
lease it, he will hold the rent in trust for those legally en- 
ES PTT TC LTT Tere e Tt re 


TITLE, DEFECT OF. 
1. A tenant, who has enjoyed the possession of land, without 
interruption, for the entire period of his lease, cannot be 
allowed to avoid the payment of rent, by shewing a de- 
fect of title in his landlord.— Terry vs. Ferguson, adm’r. 
2. A purchaser cannot resist the payment of the purchase 
money, for defects in the vendor’s title, when he has ta- 
ken possession of, and remains in the quiet enjoyment of 
the premises.---2b..... 0. .cc ccc c ccc ecensesccscvcece 
3. Nor can a tenant, in ejectment, be permitted to shew that 
his landlord had no tit!e at the time of making the lease, 
though perhaps he may prove that his landlord’s tit'e has, 
since that time, expired.---ib..... cccccccsccccvctocess 
, And the purchaser of a personal chattel has been inhibit- 
ed. while holding possession, from resisting the payment 
of the purchase money, by alleging a want of title in his 
PAM csi > kein caesncae ch on cxvaapneseie nee 
5. Where one accepted a lease from an administrator, and 
undertook to pay him rent, he was not allowed to object 
a want of title in the administrator.---iD.. 0.6 eee eeeeeee 
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TITLE OUTSTANDING. 

1, Adefendantiu trover, may defend himself, by shewing ti- 
tle in a third person, and so also may a defendant in de- 
SD RPOCIOT VE. JOYCE. oo cccccccsrcccsccceedpases 

2. Butfa mere trespasser cannot set up an outstanding title 
in a third person, without connecting himself with it.---- 


TRESPASS. 

1. An action of trespass proper, does not survive agaiist 
the representative of the wrong doer, where commenced 
in his life time ; and in such case the representatives can- 
not make themselves parties to the suit.— Ne¢tles, adm’r 
Pe RO. 00.0 stipe Bice cccRgpccvccecocsces bens 


TRESPASS TO TRY TITLES. 
1. By the act of eighteen hundred and twenty-one, abolish- 
ing the fictitious proceedings in ejectment, and substitu- 
ting the action of trespass---the laws in force in relation to 
«the action of ‘ejectment, except so for as it related to the 
fictitious proceedings, were declared to be applicable to 
the action of trespass to try titles.---S/urdevant vs. The 
Heirs of Murrelil......ceesccsccccccccccscucseccces 
2. But the English practice in relation to ejectment, has not 
been adopted in this State.—ib.e... ccc cece cece eeeene 

3. The declaration, in trespass to try title, should describe 
the latid in controversy, with so much particularity and 
precision, as will inform the defendant what he is to de- 
fend against, and the court for what it is to render judg- 
NE. — 9B. 0 i oc cece ccc ccc ccs ccccccseececcceminn 
4. Where one pleads “not guilty” to an action of trespass 
to try title, he is foreclosed from availing himself of an 
objection to the declaration ; but may, in error, insist up- 
on the insufficiency of the verdict and judgment.---ib... . 
5. A verdict andj} judgment not specifying the lands, found 
illegally in a party’s occupancy, with such certainty as 
will show where they lie, or the number of acres and ex- 
tent of lines—will not be’sustained.—-ib......-...+..-. 
6. In trespass to try title, the plaintiff need only endorse 
on his writ, “that the action is brought as well to try ti- 
tles, as to recover damages”—-any nnnecessary descrip- 
tion of the premises, or of the injury committed, is re- 
garded as surplusage.---James vs. Tait et al.. eee. .see 
7. Where the verdict responds te the issue, and judgment 
is rendered for the land described in the declaration—it is 
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sufficiext ; and the use of the word “tenement,” in addi- 
tion to the description of the lands, does not vitiate the 
Jdeent.—4b . . EN Pes oe ie cce eS Beaman’ A76 


TRESPASS QUARE CLAUSUM FREGIT. 

1. Trespass quaregclansum fregit, will lie to reeover pos- 
session of lands, and a writ of possession is properly a- 
warded to the successful plaintiff.----James vs, Tait et 
"a EVPPIIEITIETLITTI TT eT 


TROVER. 

1. A citizen does not lose the right to reclaim property taken 
from him, in times of public: emergence, when the neces- 
sity which induced its seizure has passed away.—F'ryer 
i “rrr: . eee “eer rei 

2. And until his consent to part with it is freely given, he is 
to be considered its rightful owner, until time shal] have 
divested his right of property.---ib..... 2.6 eee eeeeeee 187 

3. Therefore, where a horse had been seized under pretence 
of necessity for the public service, and was refused to be 
delivered on demand made, after the exigence which in- 
duced the seizure had passed---it was held that trover 
weuld lie for his recovery.—ip......... Serer TT eC 

4. The wrongful taking or detention of, a personal chattel 
or other illegal assumption of ownership, or using or mis- 
using of it, amount to a conversion.— Gray vs. Croche- 
ee Pore 2 sill ed 6 ok Soc cens ees 5c nen 

5. So, a temporary conversion will make a defendant lia- 
ble, as, if one ride a horse, or control the services of an- 
other’s slave, though he afterwards restore them to the 
true owner---the cause of action, which was once perfect, 
still remains, and the restoration will only go in mitiga- 
tion of damages.---2b............ cbs 00se seth chee eenee 

6. lf a slave be lost, during the time he is employed by a 
defendant, without the owner’s consent, defendant is lia- 
ble in trover, to the full value of the slave.—ib........ 191 

7. But. if the employment be at an end when the slave ‘is 
lost, defendant will only be liable for the temporary con- 
version, and the measure of damages, instead of being 
the value of the slave, will be the injury resulting to the 
plaintiff, from the employment, which under some cir- 
cumstances, may possibly be increased.—ib.......+.++ 191 

8. A defendant in trover, may defend himself, by shewing ti- 
tle in a third person, and so also may a defendant in de- 
tinue.---Dozter vs. Joyce......scceersvesscccccseres DUS 

9. An action of trover cannot be commenced by attachment; 
8 P. 86 
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» which can only issue on a money coma — Marshall & 
MO VO. WHEL. wens scene niece cecccces cere 551 
ss 10. Where an attachment issues on affidavit of a money 
demand, a declaration subsequently filed in trover, a- 
_gainsta ‘defendant who does not appear, cannot be allow- 
Cs | CaPvebberda dewec gute coccsbcoe: SO] 
11. But if defendant appear and plead to the merits, he will 
be too late to review the irregularity after judgment.— 
RU 6b R66 code cdcacccvesscenncss covccse BBL 


TRUSTS. 

1. There is a broad and clearly defined distinction between 

. “trusts of property, which are specific in their nature, and 

~ trusts of money, which have no earmarks by which they 
can be identified.—Maury’s adm’r vs. Mason’s adm’r.. 211 

2. But there is no difference between a trust created by the 

deposite of money in the first instance, and one where 

the money is raised by the sale or conversion of a chat- 
Za tel deposited with a trustee, to convert into maney.---ib.. 211 

3. Whenever the subject matter of a trust can be sued for 

at law, the statute of limitations may be insisted on as a 

bar, although the remedy is pursued in a court of equi- 
ty.---0D. cee cece Saad Kho eget Aaland codeereesss's 211 

4. The only trusts not within the operation of the statute, 

' are those which are peculiarly and oe the sub- 
jects of equity jurisdiction.---2b.......... oe 211 

5. A subsisting recognised and acknowledged trust, as be- - 

tween the trustee and the cestwi que trust, is not barred 


: by the statute of limitation.-~ib..............005. eens M08 
6. If specific property is placed in the possession of any ¢ one 
. in trust for a specific purpose, as long as it remains in 


: specie, and capable of identification, it is considered as 
i held subject to the trust, until such time as the trustee 
3 Shall do some act evincing his intention to convert it to 
his own use, or to renounce or abandon the trust confided 
to him; and in all such cases, between the trustee and 
cestut que trust, such intention must be known or com- 
municated to the trustee, otherwise the property will be 
considered as remaining subject to the trust.---ih...... -- 211 
7. But this rule has never been applied to mere money trusts, 
+ when the fund has not been kept distinct and separate 
from other funds belonging to the trustee.---ib.......... 211 
8. The fact that action can be maintained for money receiv- 
‘ . ed on one of numerous demands, does not revive all pre- 
vious causes of action, and the payment of one claim 
e cannot be construed as an admission of another.——ib..... 212 
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9. If, at the time of a testator’s death, there is any specific 
personal property, in his hands belonging to others, which 
he holds in trust, or otherwise, and it can he clearly traced 
and distinguished Srom the testator’s own, such proper- 
ty is not assets to be applied to the payment of his debts, 
or to be distributed among his heirs, but it is to be held as 
the testator himself held it.—ih. ........ceeeeeeecees 

10. But if the testator has money, or other property, in his 
hands belonging to others, which is in trust or otherwise, 
and it has no earmarks, and is not distinguishable from 
the mass of his own property, the party must come in as 
a general creditor.—?p...... coesbermeeweees cane ebad 

11. And the rule above stated, as governing cases where the 
trustee is dead, extends w ith all its force, to money trusts 
where the testator is liVING.~~-1D.. oo ee eee ceeds cece vecs 

12. As long as the trustee holds it capable of being distin- 
guished as a seperate fund distinct from his own money, 
the trust will be presumed to exist, from the circumstance 
that it is thus kept distinct, for this could alone be the case 
where the trust was recognised and admitted.---2b....... 

13. But if the trustee receives s money on account of the subject 
matter of the trust, and does not separate it and keep it so 
that it can be identified, a continual conversion is constant- 
ly taking place, and if the cestui que trust lies by for 
more than six years, or such other time as will create a 
statutory bar, the presumption of payment will arise, as 
in any other case of a mere money demand, and the onus 
is thrown on the party claiming the money, to repel the 
presumption, as in other cases,. id. . see ecereceececes 


VERDICT. 
1. Verdicts informally returned may be corrected at the time, 
at the instance of the party injured, or if returned in con- 
‘sequence of instructions of the court---a bill of exceptions 
may be entered, and the decision thus examined.—Pat- 
terson ef al. VS. Ca0[... o.iccscsscess WEEvTiriT TiS 

2. If the jury mistake the law, a motion to set aside the ver- 
dict, and for a new trial, is the remedy.---th.......s000% 

3. It is sufficient if the verdict respond to the issue framed : 
it is not necessary to pursue the very words,..ib......+. 
4, If the point in issue can be ascertained by the verdict, it 
is the duty of the court to mould it into proper form. 
yess eG ages esas es eeee Cas Veneeekes babee ses @ees 

5. The non-sits (479 of which equal a verdict,) embraced 
in the statute of eighteen hundred and seven, (Aik. Dig. 
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283, s. 135,) must be such as continue to the end of the 
term. — Kennedy vs. Geddes § Co......++- cece seer 26d 

6. Thus, two non-suits taken in a cause, at different terms, 

each of which is set aside before the end of the term, are 
not equal to a verdict.-—ih..... cece cece eee e eens .- 263 

7. A verdict and judgment not specifying the lands, found 

or ally in a party’s occupancy, with such certainty as 

ll show where they lie, or the number of acres and ex- 

tnt of lines—will not be sustained. —-Sturdevant vs. The 
Ce ne 317 

8. Where the verdict responds te the issue, and judgment 

is rendered for the land described in the declaration—it is 

» sufficient ; and the use of the werd “ ¢enement,” in addi- 

tion to the description of the lands, does not vitiate the 
judgment.---James vs. Tait et dl..c...e eevee cmedbnge . 476 


WARRANTY. 
1. The seller of personal chattels impliedly stipulates that 
the article sold is his own, and that he will indemnify the 
buyer for the loss, if the title is in another person.--- Ricks, 
adm’r vs. Dillahunty........0..cccceeeees junged -- 133 
2. But a sale by an executor, administrator, or other trustee, 
forms an exception to the rule, and does not imply a war- 
ranty of title, unless there be fraud, or perhaps, in some 
instances, gross negligence.---tb.. 1.1.6 cece eeeeeeee 133 
3. To entitle the purchaser to recover for any defect in the 
quality or soundness of the article or property sold, except 
under special circumstances, he must prove that the sel- 
ler warranted the thing sold to be good and sound, or that 
he concealed or fraudulently represented its qualities. ---ib. 133 
4. If the warranty be express, it will extend to all defects, 
whether known or unknown, to the seller, unless they be 
such as a common purchaser might have observed, at the 
AG Mi Bie so 6c redness ncdccesscoasececes 133 
5. No particular form of expression is required to constitute 
a warranty. It generally depends upon the terms, and 
the sense in which they are understood by the parties, 
whether they amount to a warranty, or were a mere ex- 
pression of the seller's opinion.---ih.....+++++++++s+-++ 133 
6. It is not necessary for the indemnity of the purchaser, 
that he should in all cases, require an express warranty, 
as in some cases the law will imply it: asin case of one 
who sells provisions—a merchant abroad, who fills an or- 
der for his customer, and one who sells by sample...ib.. 134 
7. Amere representation or expression of opinion, will not A 
render the seller liable, a made with a knowledge 
that they are false.—#b. . abetecccccesccccccccs IGA 
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8. The purchaser, of personal j property cannot defend* a- 
gainst the purchase moncy, by showing that the property 
was of no value,—the ‘seller making no warranty, and 
practising no fraud. SEED «, 4.0 + n0.0niatihs & odiiune sin sie eaile 

9. A suppression of the truth, also, to the buyer’s prejudice, 
will render the seller liable~—ib.......seeseeeecesees 

10.4A contract for the sale or hire of a slave, is governed as 
far as the nature of the subject will allow, by the same 
principles that govern other contracts of sale.—ib.....4+. 

11. The hirer of a slave for a definite period, becomes a pur- 
chaser, for the éime agreed on, and if the slave die be- 
fore its expiration, the loss must be borne by the hirer, and 
he cannot resist a recovery, by shewing that the act of 
God prevented him from deriving a profit from the eon- 
tract, unless, by its terms, it provides for such a contin- 
GENCY.----7D. oe eee cece cece ccc cccesccevacccccecs 

12. It seems, however, that in Virginia and South Carolina, 
the owner is not entitled to recover hire, for the time in- 
tervening between the death of the slave, and the expira- 
tion of the term for which he was hired, but the hire 
must be apportioncd.---2b......ccceccecccccccccvcces 


13. In South Carolina, a sound price, contrary to the Eng-~ 


lish common law, implies a warranty of soundness, by 
the seller of a personal chattel... .2).... cess eceeecees 
14. The action for a false warranty is intended not so much 
to punish the seller, as to compensate the purchaser for 
any injury he may have sustained.--Hogan vs. Thoring- 
eS ae Ee me ewe 
15. And in such cases, the measure of damages is the inju- 
ry sustained by plaintiff, in consequence of a false war- 
A ond dias dd nee nadsonmemnaningeaannae 
16. Where one warrants a slave to be sound which was not 
so—but who afterwards recovered and became sound— 
the measure of damages, is the sum paid for medical at- 
tendance, nursing, &e., which induced the recovery.— 


nN a Sia ie eeeveeeoeereteoeevneeaeeeeeeenee 
wHarFr.—( See Riparian Rights.) 


WILL. 
1. In adjusting the meaning of any of the provisions of a 
will, the testator’s intention is allowed to exert a control- 
lingtinfluence—if that be clear, and not contrary to law, 
it must prevail, although in giving effect to it, some 
words should be rejected, or so restrained in their appli- 
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cation, as to change their literal meaning.---Heitrs of Ca- 
pal vs. Mc Millan, AMM. .ccccccccctes devccees 
2. Where the testator’s intention would be adv ‘anced, courts 
have sometimes taken _—, not only to reject, but even 
to supply Words—id...... cs eeeececceceeeveseveeces 
3. If a will be ambiguous i in 1 any particular part, the whole 
will may be considered, for the purpose of ascertaining 
the testator’s intent in that part.—-4B....scccsip awe seee 


_ 4. As the property devised or bequeathed to infant devisees, 


legatees, most usually goes into the possession of their 
guardians, after the executor shall have collected the es- 
tate of the testator, and paid his debts ; in order to allow 
it to remain with the the executor, or to receive any oth- 
er than its accustomed destination, the intention of the 
testator should appear from plain language, or clear im- 
plication..---ib....... osevesenes ocndsebopescecesse 
5. In the ecnstruction of powers as well as wills, the inten- 
tion of the parties, if a with law, governs the 
court.—ib........ occ ce cece ccescecens cevevcccces 
6. In general, the intention is to be collected from the instru- 
ment creating the power; though a reference is some- 
times allowable to the circumstances under. which the 
Pe be WAS JIVEN.——-2b,- vee cece cece e rece eee eee eeee : 

t where two intentions appear, a general and a partic- 
ular one, such a construction shall be given to the power, 
that the general intention shall take effect, even if the 
particular intent be defeated.---ib.......seceeeeeeeees 
8. Where a studied regards accuracy and precision of lan- 
guage in a will, is not discovered—the sense in which 
the testator employed terms, and the meaning he affixed 
to them, must be ascertained in determining his inten- 
THOM. 67D... ee cece eee eens ePorcrcccccccccees 
9. The words of a testator are to be taken in their ordinary 
meaning, and not in their technical sense.--ib.......... 
10. Where | property is left by a testator to his minor children, 
to be given them when they respectively arrive at the age 
of twenty-one years, or marry, and to be managed by his 
widow, during her widowhood. .the control of the pro- 
perty by the widow, ceases upon her marriage: and the 
right'to the possession and control of the property, vests in 
the guardian of the minors.. ib. ....eeee cece eeeees 
11. A decision on the probate of a will, is a judicial proceed- 
ing, and the court in which it is registered, is a court of 
record, and if the presiding judge is also clerk of the 
court, he has. authority to test the records of his court 
in both capacities.— Dozier vs. Joyce....... re 
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12. In the construction of wills, the controlling rule is, that 
the court must, if practicable, ascertain the meaning of 
the testator.— Leavens vs. Bibles 8 US o04 > - ccscsives 380 
13. In the exposition of a will, every part must be consult- 
ed; each word is to have its effect, if it be possible, with- 
out twarting the general intent.---ib ©... 2... eee eeeeee 380 
14. A codicil is a part of a will, and is to be construed with 
it; and. may, as a context, confirm, vary, or altogether 
change an intention expressed i in the body of the will.— 
DD o:0:6.0 <0 6 cM ot oR Runes casein ge ccckecs seepnpe ous 380 
15. Neither the common or statute law give to an executor 
virtute officit, a right to the possession of the testator’s 
lands---if they are devised, they pass by the will to the 
devisee, who has a right to entry and possession ; if unde- 
vised, they descend to the heir, who is entitled to posses- 
SION... 69D. HARE. coc ccc ccceces eKestecscsedscedows . 380 
16. Where power is given by a will to sell lands, it does not 
require, in order to its validity, the co-operation of all the 
executors named---the power is attached to the office, and 
one executor, who has alone on possesses all the 
power conferred by the will.---2b....sseccceecceees . 380 
17. Where a testator intends that the payment of legacies 
shall be expedited or delayed—his intention must be fol- 
lowed as nearly as possible.—ib. ..-....+.005. svccces 380 
18. Payment of debts takes precedence of legacies, and a Je- 
cy will not, in general, be paid, where the assets will be 
required to pay “debts. —ib..... 4+ fo eercnesspeve . 380 
19. But, in case of a contingent debt, a legatee will be enti- 
tled to the assets, on giving security to refund ,—if the 
debt become absolute. —ib...s.sscssseseeeessees soce GOO 
20.Where it is obvious that it will be necessary for a legatee 
to refund, in order to pay debts ; or where the will ‘post- 
pones the payment of the legacy to a distant time; or if 
the payment would defeat the testator’s intention—the le- 
tee cannot claim it.—ib.........eeeeeee ° cove SUL 
21. According to the English practice, where a will ‘relates 
to lands only, it ought not to be proved in the spiritual 
court—but if it embraces personal property also, it ought 
to De qeewed theve.« <4... cccscccscccccessnmensip see 38] 
22. Where one by his will, appointed certain agentstomake 
a division of his personal estate, and in case of the death of 
either of them, authorised the survivor to appoint others 
in the place of those deceased, to assist in making the di- 
vision—a recital contained in a paper, purporting to be 
the evidence of such division, and made by agents pur- 
porting to have been appointed by the survivor, is not 
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sufficient evidence of the fact of the appointment. Proof 

of the fact against one not claiming under the paper, pur- 

porting to be a division, must be made by evidence ali- 

unde.— Mordecai vs. Beal..... +... dbbaee oe cengabis - 529 

WITNEss. 

1. Ifa witness whose deposition has been taken on the ground 
of his being about to leave the State, remain until the tri- 
al of the cause—his deposition cannot be read in evidence. 
Goodwyn vs. Lloyd..... 02... .e00e i PO. See . 

2. But the failure on the part of a witness, thus situated, to 
put his determination of leaving the State, into execu- 
tion, until after.a term of the court has elapsed, will not 
deprive the party of the benefit of his testimony, if he 
leaves the State before the trial of the cause.—ib....... 237 

3. Agid his death, within the State, before he executes his 

rmination of leaving it, affords as good ground for 
using his testimony, as his absence from the State, at the 
time of the trial.—ib....... ‘ oo&. 237 

4. A witness cannot be examined to wny distinct collateral 
fact,.for the purpose of impeaching his testimony after- 
wards: But if the witness voluntarily swears falsely in 
relation to matters not within the issue, he may be im- 
peached by contradicting him.— Dozier vs. Joyce...++. 

5. A witness cannot be asked in slander, if he knows of oth- 
er persons refusing to employ plaintiff, by reason of the 

‘slanderous words spoken,—than those mentioned in the 
declaration.—Johnson vs. Robertson §° wife.......+- 

6. Where the subscribing witness handed a bond to the clerk, 
who copied it--the copy made by the clerk, is satisfactory 
evidence of the contents of the original.—-- vans et al. vs. 
Bolling... ccc eee ccceees 

7. But the subscribing witness cannot be allowed to refresh 
his memory, as to ‘the contents of the lost bond, by refer- 
ence to the copy made by the clerlk.---7h.........e00+. 

8. A witness, if seems, may be allowed to refresh his memo- 
ry, by looking at a memorandum he made at the time the 
occurrence took place, to which he is called to testify ; but 
must swear, not from the fact of his having written it 
down, but'to the fact itself.--ib.......... 
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WORDS. 
1. In adjusting the meaning of any of the provisions of a 
will, the testator’s intention is allowed to exert a control- 
ling influence—if that be clear, and not contrary to law, 
it must prevail, although in giving effect to it, some words 
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should be rejected, or so restrained in their application 
as to change their literal meaning.---Heirs of Capal vs. 
PCMAG, MOMET ioe. 0.0.s dak inn Hiidess odhens doshkesmed 

2. Where the t stator’s in ite n nies would he advanced, courts 
have sometimes talen license not only to reject, but even 
to supply words—-2b.... 2. .ccccccccccccvccccccievccs 

3. Where a studied reg jaurd to accuracy and precision of lan- 
guage inva will, I s not discovered—the sense in which 
the testator emplove d terms, and the meaning he affixed 
to them, must be ascertained in determ ining his inten- 
tion... «8b...... bm omeipindhc sos eebece ssc nena 

A. The words of a testator are to be taken in their ordinary 
meaning, and not in their éechnical sense.--7b... +600. 

WORK AND LABOR. 

1. If a party undertake to do work by a fixed time, or ina 
particular manner, but fails to perform it within the time, 
or according to the manner agreed; he cannot recover on 
the special contract... Gazzane vs. Kirby. .eeceeceees 

2. But, if the work done, was of value to the defendant, 
plaintiff may recover on a guantine meruit.—ib.. esses 

3. If the work be so illy executed, as to be of no benefit to 
the defendant, the plaintiff is not entitled to recover any 
thing; not even for materials fiirmshed.—ib........+60+ 

4. If the work performed is of less value to a defendant, 
when completed, after a stipulated time, than it would 
have been, had the contract been performed with punctu- 
ality,—it is competent for him to reduce the recovery by 
shewing that fact.. 7b. .cccccccccsscccccscccccccccs 

5. And, in such a case, the contract is good evidence to 
shew what estimate the parties originally placed on the 
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WRIT. 
1. Where the place of holding court is left blank in a writ, 
and the defect is tn no way cured by.appearance or oth- 
erwise—judgment cannot be rendered for plaintiff.- -Wragg 
vs. The Branch Bank of Alabama at Mobile.......0. 
2. A written acknowledgment of service of a writ by a de- 
fendant, without proof of such acknowledgment, is not 
sufficient to sustain a judgment by default—Hobson & 
Bene ve. Tonal tt Gh. soc cicncctcttevncsaeenas 

3. But where parties appear in court, the necessity of the 
actual service of process is dispe sed with. —1tB..escees 
4. Process must be construed in reference to the law which 
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/%» | provides for its issuance and return.---Findley et al. vs. 
5. The act of eighteen hundred and seven, (Aikin’s Digest, 
278,) provides that where a writ is issued five days be- 
fore court, it is regularly returnable to the next term; 
and it mikes a writ abateable, if it be returnable at a term 
beyond that next to be holden.---ib... cc cee eee eee eee 
6. A writissued on the third of January, eighteen hundred 
and thirty-eight, and returnable om the fourth. Monday in 
January nezt, is not illega!; and the word nezt?, in the 
writ, may refer to the fourth Monday next after its date, 
and not to January, eighteen hundred and thirty-nine.— 
7. Areturn of “not found,” toa writ, does not authorise the 
~. inference, that the suit is abandoned by the plaintiffi~ 
CaO PP GTSONS . . os che wce te cdacccoceccescess 469 
8: A plea in abatement that asuit was pending for the iden- 
- “tical cause of action, at the time of the issuance of the 
writ, is supported by the production of the record; and 
the replication to such a plea, should present the issue of 
mul tiel record.—itb.....0.ceccereecccccccecssscses 469 
9. A writ, as part of the record, is preper and pertinent evi- 


dence to support such a plea, on an issue of nul tiel re- 
ES a dpc s cccvisghesccscccencedespecncvetne Mae 

1). An objection to an endorsement on a writ cannot be en- 

: tertained after the plea of not guilty.---James vs. Tait'et 








